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 Janet A. Flaccus  Professor

Counterfeit Checks — What Rules Should Cover These?

Let’s start with the facts of a Seventh 
Circuit case, Wachovia Bank, N.A. 
v. Foster Bancshares, Inc.1 Last 

year I wrote to say we in Arkansas should 
not follow an Ohio case.2 Here I argue that we 
should not follow the reasoning of a Seventh 
Circuit case. Even worse, part of its reason-
ing is used in an earlier Texas case.3 I would 
think that Arkansas courts would follow cases 
from the Seventh Circuit and the Texas Court 
of Appeals. I hope they do not. What follows 
are some arguments you can use to try and 
convince a court not to follow either of these 
cases. I guess I have a bit of chutzpah!

The facts of the Seventh Circuit case are 
fairly simple. The parties argued that the 
check was either an altered check or a coun-
terfeit check.4 The payee of the actual check 
complained that they never got the check 
that had been sent to them by the drawer. 
The check that was paid to the thief was in 
the same amount as the check to the actual 
payee, but to a different payee.5 It was Foster 
Bancshares’ customer who was the thief. The 
check was not small. It was for $133,026.00.6 
The court noted that the thief had never de-
posited such a large amount in the past.7 Of 
course by the time the parties figured out what 

1. 457 F.3d 619 (7th Cir. 2006). The court concluded that it would treat the check as if it had been altered. This put 
the loss on Foster Bankshares, the bank that had dealt with the thief. The reasoning I don’t like is the dicta discussion 
of what would happen if the check had been counterfeited. 

2. Janet Flaccus, Courts Beware: Do Not Follow This Ohio Case, 2010 ark. l. notes 9. I do not know whether this 
issue has yet come up in this state.

3. Bank of America, N.A. v. Amarillo Nat. Bank, 156 S.W. 3d 106 (Tex. App. 2004).

4. Wachovia Bank, N.A. 457 F.3d at 622.

5. Id. at 620.

6. Id. 

7. Id. at 623.
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had happened, the thief had taken all of the 
money out of her account and disappeared.8 
This is not surprising. 

If I were a thief, I would do everything in 
my power to disguise my identity. I would 
create a counterfeit check and make the 
payee a fictitious name instead of my actual 
name. Why would I ever use my actual name? 
I would open up my account at the depositary 
bank with this fictitious name. I would use 
this fictitious name as the payee on the coun-
terfeit check I was creating. I would then in-
dorse the check with this fictitious name. Once 
I deposited the counterfeit check, I would also 
take out the money in my account at the de-
positary bank as quickly as I can, and I would 
leave quickly. I would not close the account, 
and not take all of the money out. Leaving 
some money in the account should keep the 
depositary bank more in the dark about the 
theft. This would give me more time to high-
tail it out of town with the $133.026.00. I 
think this is what the thief, Choi, did since 
no one can find her.

Let us set out the parties, their relation-
ship to one another, and their Articles 3 and 4 
titles.9 Foster Bancshares was the bank that 
took deposit of the thief’s counterfeit or altered 
check. The thief, Choi, had an account with 
them. In other words, Choi had opened up the 
account at Foster Bancshares earlier. Foster 
Bancshares is called the depositary bank. 
Wachovia is the bank that paid the check. 

Wachovia is called the payor bank. Media 
Edge is their customer. They were the draw-
er of the original check. MediaEdge wrote a 
check to CMP Media that was never received 
by them. CMP Media was the payee of the 
original check. This check was apparently 
stolen by the thief, Choi. Choi either altered 
or counterfeited the check and then deposit-
ed the check payable to herself as payee, no 
longer CMP Media, in her account in Foster 
Bancshares. Since MediaEdge never wrote a 
check to Choi, they said that the check was not 
properly payable and Wachovia should  rec-
redit their account.10 When Wachovia refused 
to recredit MediaEdge’s account, MediaEdge 
sued Wachovia in a separate action that was 
stayed pending the outcome of the Seventh 
Circuit’s decision.11 This litigation is a fight 
between the payor and depositary banks. 
The focus was on which bank had to pay the 
$133,026.00 stolen by Choi. MediaEdge, the 
drawer of the check, did not want to pay, since 
they still owed that amount to CMP Media. 
They did not want to pay twice. If Wachovia 
won this law suit, MediaEdge would not have 
to pay twice unless they were negligent al-
lowing the alteration. Software programs 
allow alterations more easily today without 
any negligence of the drawer. The court did 
not discuss the negligence of the drawer. 
Counterfeit checks usually involve no negli-
gence of the drawer.

8. Id. at 620.

9. If you need more of a refresher of rules in Articles 3 & 4 of the Uniform Commercial Code, I recommend the article 
in this issue by Professor John Norwood on page 47.

10. Wachovia supra. n.1 at 620.

11. Id.
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12. Id. at 621-622.

13. Id. at 622-623.

14. Id. at 622.

15. For our purpose, assume Foster Bancshares was a presenting bank. 

The factual issue between the two banks 
was whether this was an altered check or a 
counterfeit check. Judge Posner called a coun-
terfeited check a forged check. I think calling 
it a counterfeit check is more accurate. The 
Uniform Commercial Code has clear rules 
that handle altered checks. The drawer does 
not need to pay the altered amount as long 
as they examine their bank statements and 
report problems to their bank in a timely 
way and are not negligent in allowing the al-
teration to happen. The payor bank does not 
need to bear the loss because altered checks 
violate presentment warranties. This would 
place the loss on the depositary bank unless 
the depositary bank could find the thief and 
collect from them. After all, they dealt with 
the thief.

But the Code does not mention counterfeit 
checks. Software has allowed many things 
and one of these is the creation of counter-
feit checks. Since the Code does not mention 
any rules for counterfeit checks, what rules 
should apply? This is the focus for this short 
article. At the time of the 1990 revision of 
Articles 3 and 4, counterfeit checks were not 
common. Therefore, it is not a surprise the 
Code does not have statutory language deal-
ing with counterfeit checks.

Part of the dispute in the Wachovia case 
was the fact that the payor bank, Wachovia, 
had destroyed the paper check by the time ev-
eryone found out about the theft. One of the 
arguments made by Foster Bancshares was 
that Wachovia should bear the loss because 
they destroyed the actual check.12 If the check 

had not been destroyed, the parties could 
have seen whether the check was altered or 
a counterfeited one perhaps. The Seventh 
Circuit did not accept this argument.13 It is 
my proposition that it should not have mat-
tered whether the check was altered or coun-
terfeit. I think that Wachovia should have 
won either way. This argument has to my 
knowledge not been made to any court. Both 
cases discussed in this article did not address 
this argument.

We have dealt with counterfeit cash for 
a long time. Counterfeit checks are new-
er guys on the block. The Seventh Circuit 
throughout the opinion assumes that if the 
check is altered the depositary bank (Foster 
Bancshares) would bear the loss. This is the 
statutory rule. But the court said if the check 
had been counterfeited, the payor bank would 
bear the loss. The court ruled that the check 
had been altered and Foster Bancshares bore 
the loss. But the court discusses what would 
happen if the check were counterfeited.

It is their reasoning that counterfeit check 
loss should fall on the drawee or payor bank 
(Wachovia) that I question. In fact, the court 
just assumes that the loss should rest on the 
payor bank. They provide little reasoning for 
this analysis. Yet there is nothing to back up 
this assumption in the Code other than the 
warranties discusses below.

The Seventh Circuit says “the bank on 
which the check is drawn warrants to 
the presenting bank that the check is 
genuine”14 (emphasis supplied).15 This sen-
tence caught my attention since I knew of no 
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16. Supra. n. 1, at.622.

17. Check Clearing for the 21st Century Act, 12 U.S.C.A.§§ 5001-5018 (2010). As of early 2010, 12 Federal Processing 
Districts that determined local and non local checks was reduced to just one, the Federal Processing District in 
Cleveland. Now most checks are considered to be local checks. Thieves who counterfeit checks will be able to draw out 
all of the money from their accounts in the depositary bank more quickly as a result.

18. 12 U.S.C.A. §§ 5001 - 5018. This was passed in 2003 in an attempt to encourage banks to send and accept elec-
tronic images. It has provisions for banks that do not accept electronic images but I assume that we, today, with the 
reduction to only one Federal Processing District, are sending checks electronically more and more. This has several 
ramifications for counterfeit checks.

such warranty. To support its statement, the 
court cites to Section 4-3-418 and a secondary 
authority.16 Section 3-418 allows the payor 
bank to get the money back from the person 
who received the money only in a few narrow 
circumstances. I fail to see how this supports 
the above quote that the payor bank warrants 
the genuineness of the check. The secondary 
authority relied on by the court also just dis-
cuss who bears the loss when the drawer’s 
signature is forged. This is not a warranty 
that the check is genuine.

If only a drawer’s signature is forged, the 
Code places this loss on the payor bank, the 
bank on which the check is drawn. But this 
does not suggest why a counterfeit check 
should be treated the same way. I do not think 
that counterfeit checks bear much relation to 
a check with a forged drawer signature. The 
court trotted out the reasoning that the payor 
bank should know the signature of their cus-
tomer. This is the reasoning behind placing 
the loss for a forged drawer’s signature on the 
payor bank. On a counterfeit check, however, 
the signature on the counterfeit check is just 
a copy of the drawer’s signature. How would 
this allow the payor bank to know it was a cop-
ied signature since it is the actual signature 
of the drawer. Even if they took the time to 

check the original signature card they would 
not be able to detect a counterfeit check.

Using this reasoning these days has an 
even more hollow ring. These days the payor 
bank rarely looks at checks anymore. The 
only bank that gets a look at the actual check 
is the depositary bank, Foster Bancshares in 
this case. With the Check 21 Act rules and 
only one Federal Processing District now,17 
the payor bank will likely get an electronic 
image of the check.18 Thus, the depositary 
bank will be the only bank that actually sees 
the check itself, not an electronic image of it. 
Why should they not bear the loss as they do 
with an altered check? If a drawer’s signature 
is forged on a check it is often the drawer’s 
fault. Perhaps this should rest on the payor 
bank who should know the drawer’s signa-
ture. This is not the case with a counterfeit 
check. The drawer’s signature on a counter-
feit check should be identical since it is cop-
ied. Counterfeiting can be done with nothing 
leaving the drawer other than checks that the 
drawer uses to pay employees etc. 

If anything, the payor bank warrants that 
the drawer’s signature is genuine, not that 
the check is genuine. This is the rule that the 
payor bank bears the loss that the drawer’s 
signature is forged. This is based on a very 



5

COUNTERFEIT CHECKS — WHAT RULES SHOULD COVER THESE?

old case of Price v. Neal from 1762.19 Back 
then a court could reason that the drawee 
(payor bank today) should know or investi-
gate the drawer’s signature. In this case the 
drawee was trying to get the money back 
from the person (Neal) who got the money. 
This is now section 3-418 discussed above. 
In fact, the court suggests that the drawee 
(Price) was negligent. It certainly does not 
stand for the principal that the payor bank 
warrants the genuineness of the check. In fact 
the tone of the 7th Circuit’s opinion is that no 
one would question the assertion that coun-
terfeit checks should be treated like a forged 
drawer’s signature. Yet once we question the 
warranty of genuineness of the check that the 
court is relying on (that does not exist in the 
Code), we are left with nothing in the Code 
that places the loss on the payor bank other 
than warranties discussed below. Other than 
this one sentence, the Seventh Circuit fails to 
give any other reason why a counterfeit check 
would put the loss on the payor bank other 
than the argument that the counterfeit check 
is not an altered check. Perhaps it is because 
this discussion is dicta, since the Seventh 
Circuit held that the check was altered and 
not counterfeit. This was not the case in the 
Texas case.

The Texas case, Bank of America, N.A. v. 
Amarillo Nat’l Bank, did spend its time ask-
ing whether a counterfeit check is an altered 
check.20 This, I submit is the wrong ques-
tion. The court asked this question because 
presentment warranties made by the deposi-
tary bank promise that the instrument has 
not been altered. I submit here that the old 

definition of alteration should not be used. A 
definition that is based on a time when com-
puters and software could not counterfeit 
checks should not be used to rule on this is-
sue today. Computer, printer and software 
development, after the statute is passed, de-
mands a fresh examination of the topic. The 
7th Circuit mentions not this Texas case but 
spends a little time, one paragraph, coming 
to the conclusion that counterfeit checks are 
not altered checks. They cite not a single au-
thority for this analysis. They should have at 
least cited the Texas case for this proposition. 
This is not the time to resort to the definition 
in Black’s Law Dictionary. 

The Texas case, concluded early on that 
the check was a counterfeit one. The court 
therefore dealt squarely with the warranties. 
The trouble is created because the court did 
not look at all of the presentment warran-
ties. They just looked at the warranty that 
the check was not altered. The court looked 
at the dictionary to see how alteration was 
defined. Not surprisingly, that definition sug-
gests that alteration is done to an existing in-
strument. The court never mentioned, nor did 
the Seventh Circuit, there is an issue whether 
the depositary bank was a person entitled to 
enforce the instrument which is another pre-
sentment warranty. If they are not, then the 
depositary bank bears the loss.

This is the argument inside the Code lan-
guage to place the loss on the depositary bank. 
One of the presentment warranties that the 
presenting bank makes is that they are a 
“person entitled to enforce the instrument.”21 
When an indorsement is forged, this war-

19. 97 Eng. Rep. 871 (1762). This rule has been criticized. Check collection for the 21st Century, 32 u.c.c. l.J. 3,10 
(1998). Why are we expanding its reach to counterfeit checks?

20. Bank of Am., N.A. v. Amarillo Nat’l Bank, 156 S.W.3d at 110-111(Tex. Ct. App. 2004).

21. ark. coDe ann. § 4-3-301 (2011).    
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22. ark. coDe ann. § 4-1-201(b)(21) (2011). 

23. ark. coDe ann. § 4-3-308.

ranty is breached. This is because the forged 
indorsement is not the signature of the per-
son named in the instrument. The 7th Circuit 
seems to assume that Foster Bancshares was 
a person entitled to enforce the instrument 
because they do not discuss it as a possible 
breach. When there are checks to which the 
drawer had no connection, how can anyone be 
a person entitled to enforce the instrument? 
One of these people is a “holder” and that is 
defined in section 4-1-201(b)(21).22 This in-
cludes the person in possession of bearer pa-
per or the person named in the instrument 
who is also in possession if the paper is order 
paper.

Checks almost always have the language 
“pay to the order of” preprinted on checks. 
I am assuming that counterfeit checks also 
have this language on them. If they did not 
have this language, this check would be sus-
picious. When a check has this language, the 
check is an order instrument. For this check 
to be negotiated the holder must indorse the 
instrument. If the person indorsing the check 
has a different name than the name of the 
payee, the indorsement is in the name of the 
actual person not the name of the payee. This 
creates a forged indorsement. Why would a 
thief making a counterfeit check place their 
own name as payee of the instrument? This 
would make finding the thief so much easier.

This can be seen as a check with no forged 
drawer’s signature since they are copying the 
check with the actual signature on it. But 
it does have a forged indorsement, and per-
haps an altered amount different from the 
amount in the original check they copied. In 

fact, everything about a counterfeit check is 
fake. Yet the routing number is the actual 
number of the payor bank and the drawer’s 
account at the payor bank are real enough. 
That is the beauty of counterfeited checks. It 
is a sophisticated way to take money out of 
the drawer’s bank account, or in other words 
steal. It would not surprise me if this is the 
most common type of theft from the drawer’s 
bank account today. The thief never needs 
to even meet the drawer or go to the payor 
bank to get the check cashed over the counter 
where they might face finger printing. This is 
another reason for putting the loss of coun-
terfeit checks on the depositary bank. If the 
thief cashes the counterfeit check at Check 
Cashing, and Check Cashing deposits the 
counterfeit check in the depositary bank, the 
depositary bank can shift the loss to Check 
Cashing for a breach of transfer warranties. 
This also would put the loss on the entity that 
dealt with the thief and could have asked for 
a thumb print.

I also should point out that counterfeit 
checks are new and should be met with new 
rules. That should give us a blank slate to 
see what rule by analogy should apply. Much 
of the Code deals with the old way of cheat-
ing. These are forging an indorsement. This 
puts the loss usually on the depositary bank. 
Alteration losses are placed on the depositary 
bank. Then there is the forging of the draw-
er’s signature, and the Code puts this loss on 
the payor bank. There are even special rules 
for pleading and proving a forged drawer sig-
nature.23 Comment 1 of 3-308 suggests these 
pleading and proof requirements are based on 
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24. Harvy Jacobs, Husband and Wife Wanted for Counterfeit Check Ring, Live 5 News.com (Jan,7, 2011 4:58 PM ), 
http://www.live5news.com/story/1380428.html, William Lee, Three Charged in Counterfeit Check Cashing Scheme, 
Chicago Breaking News (Jan. 13,2011), http://articles.chicagoreadignews.cpm/2011-01-13/news/28532html ,Two 
Arrested in Levelland, Meth ring, Counterfeit Check Operation Bust (August 2010 2:58 P.M.), http://lubbockonline.
com/filed-online/2010-8-13.html.  

25. Lisa A. Tyler, Counterfeit Checks Plague Colorado, FrauD insiGhts, http://fraudinsights.fnf.com/vo104iss12/ful-
larticle.html p. 1.

26. Id. at 2-4.

27. Brian Prince, Massive Check Fraud Operation Run by Hackers Revealed at Black Hat, eweek.com (July 28, 2007) 
http://www.eweek.com/c/a/security/Massive-Check-Fraud-Operation-Run-by-Hackers-Revealed-at-Blact.hat. 

28. Id.

the assumption that the facts are often more 
in the drawer’s control and thus he should 
have heightened proof and pleading require-
ments.

None of these rules make sense applying 
to a counterfeit check. Most likely the drawer 
had nothing to do with the counterfeit check. 
It probably will not be stolen from him. All 
that is needed is that someone has received a 
check from the drawer. They might be an in-
nocent person who shows the thief the check 
or someone who is otherwise participating in 
the scam. Once the thieves get a check, all 
they have to do is scan it and reproduce many 
copies. Isn’t technology great; or a pain in the 
neck?

Counterfeit check scams were report-
ed in August 2010 and January 2011 in 
Charleston South Carolina, Chicago Illinois 
and Levelland, Texas.24 In 2007, a company 
checking packages coming from other coun-
tries found, 113 million in counterfeit mon-
etary instruments coming in over the past 
year. Interestingly, these checks came from 
Canada. In October 2009 house closing mon-
ey was deposited with counterfeit checks in 

two different banks.25 One bank allowed the 
$12,252.19 to be withdrawn. In the other case 
the bank employee did not allow the $750,000 
check to be withdrawn despite frequent calls 
from the buyer who said he wanted to close 
on the house.26 Perhaps they allowed the 
money to be withdrawn in the first instance 
because the check was a counterfeit cashier’s 
check and the other one was just an ordinary 
check. In this case it took twenty days before 
the depositary bank learned that the check 
was counterfeit. This was drawn on a bank 
in another country. The Bank was lucky that 
they got notice in twenty days. I am sure the 
size of the check was also a consideration.

Some scams are more convoluted. This 
also happened in 2007. This one involved 
Russians.27 These Russians hacked into the 
records of a company that stored electronic 
copies of checks. The hackers downloaded im-
ages of checks used by businesses along with 
bank routing numbers, account holder names 
and other information. They then used this 
information to create counterfeit checks. It 
was estimated that over a year the Russians 
stole about nine million dollars this way.28 
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29. William Lee, Three charged in Counterfeit Check Cashing Scheme, ChicaGo breakinGnews (January 13, 2011), 
http:articles.chicagobreakingnews.com./2011-01-213/news/28532 (noting that during the 2 year investigation, 47 
people were arrested in counterfeiting checks); Operation “check Mate” Indentifies Over 100 Suspects Involved in 
Counterfeit Check Cashing Rings; Losses in the Millions for Florida Banks, Pinellas County sheriff news release, 
Release No. 08-290, http//www.pcsoweb.com/news%releaseItem.aspx?id=1847.

30. In the Charleston case the theft was run by a husband and wife team. Harve Jacobs, Husband and Wife Wanted 
for Counterfeit check Ring, live5news.coM,(Jan. 7,2011 2:15P.M.) http://www.live5news.com/story/13804218. 

31. Messing v. Bank of America, 143 Md. App. 1, 792 A.2d 312 , affd 821 A.2d 22(Md. 2002).

32. Id. at 321.

Some of these investigations into the coun-
terfeit check operations take up to two years 
to analyze.29 Apparently with technological 
changes, even small-time thieves can create 
havoc with counterfeit checks.30

As one can see from these reports of coun-
terfeit checks, the drawer and the drawee 
banks have nothing to do with the theft. Since 
there is no guidance given in the Code, other 
than presentment warranties, is there any 
basis for placing the loss on the drawee bank? 
Why should a 1762 case be the law extended 
to a problem created by 21st century technol-
ogy? Mr. Price could have checked with Mr. 
Sutton, the drawer, and the court suggests 
that Mr. Price was negligent.

With counterfeit checks, there usually is 
no negligence of anyone. The person best po-
sitioned to catch the thief is the depositary 
bank who deals with the thief. The law and 
economics folks would place the loss with the 
entity that can avoid the loss less expensive-
ly. This would likely be the depositary bank. 
The depositary bank is likely to deal with the 
thief. In the Wachovia case, Foster Bancshares 
opened up an account for the thief. In open-
ing the account they could have asked for 
more information from Ms. Choi. Maybe they 

should have asked for a thumb print. Asking 
for a thumb print is substantially cutting 
down on fraud when a thief asks the payor 
bank to pay the check over the counter.31 The 
former Chief of the Financial Crimes Section 
of the FBI reported that banks had seen as 
much as a fifty percent decrease in loss from 
stolen and counterfeit check since implemen-
tation of the thumb-print requirement.32

A bank paying a check over the counter 
is much like a depositary bank allowing an 
account holder to take out deposited funds. 
Both banks actually see the check. Both risk 
stolen and counterfeit checks. A thumb-print 
requirement for anyone opening a bank ac-
count may well scare off thieves as it did for 
the banks paying checks over the counter. 
This was not because the bank could check 
some database for the fingerprint. The reduc-
tion in theft was caused by the concern by the 
thief that bad things could be reported.

Recall that the payor bank today is less 
likely to see the actual check unless it is pay-
ing the check over the counter. Over time 
with more electronic presentment of checks 
eventually, payor banks will no longer see 
the actual check. Of course, Price in 1762 
could easily check before he paid the draft. 
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33. ark. coDe ann. § 4-3-103(a)(9) (2011).

34. Wachovia Bank, 457 F.3d at 620.

35. Id. at 623.

36. 12 C.F.R. § 229.34(d)(1) and (2) provides that the warrantor can raise the drawer’s failure to comply with 3-406 
the rule that places on the drawer and obligation to timely read their bank statement.

Price was not under the midnight deadline 
rules either. Even if the payor bank wished 
to check every electronic record they may not 
be able to see anything amiss. An electronic 
record is very different from the check itself. 
Besides the cost to the payor bank of looking 
at all of the electronic images would be high. 
Even the changes to Articles 3 and 4 made in 
1990 make it clear that it is not negligent for 
a payor bank not to look at checks.33 Even in 
1990 the drafters of the Code recognized that 
examining each check (not electronic then) 
was not feasible for the payor bank. The num-
ber of checks was just too large. The deposi-
tary bank on the other hand often deals with 
the depositor or a person opening up a bank 
account. The thief has a bank account in the 
depositary bank. The depositary bank could 
put safeguards in place for people opening ac-
counts in their bank. Time is taken with each 
person opening a bank account. This is the 
time to add some additional safeguards to en-
sure the person is using their actual name. 
The person opening the account at Foster 
Bankshares was named Choi.34 No person 
with this name could be found when the theft 
was discovered. If Foster Bancshares had 
asked for more information when opening up 
the account, perhaps it could have found this 
out. A thumb print requirement may have 
scared Ms. Choi away. In law and economic 
terms, it is the depositary bank that can avoid 
the loss with the least cost, the “cheaper cost 
avoider.”35

Given the order language in it, the check 
is order paper. Thus, to be a holder of order 
paper, the person identified in the instru-
ment of a counterfeit check must be in pos-
session of the check. If the person indorsing 
the check has a different name than the name 
on the check, this could be seen as a fraudu-
lent indorsement. Why would a thief making 
a counterfeit check place his or her own name 
as the payee of the instrument? This would 
make finding this thief so much easier. 

This problem can be analogized to the re-
sult when consumer checks come in to the 
payor bank without a drawer’s signature, 
in fact with no signature at all. If these un-
signed checks were not actually authorized 
by the drawer, the depositary bank bears the 
loss at least in the states that have enacted 
the 2002 changes to Article 3 and 4. Arkansas 
has enacted the 2002 changes. So have Texas 
and Oklahoma. This is a breach of the war-
ranty in section 4-208(a)(4) that is made by 
the depositary bank. Regulation CC has been 
amended to add language creating a similar 
warranty.36 It applies only in consumer cases. 
If an unsigned check breaches a warranty, 
why would not a fake signature, payee and 
amount violate a warranty? The definition 
of a remotely created check can be found in 
Section 229.2(fff) of Regulation CC.

If a thief climbed through an open window 
at drawer’s house and stole a blank check he 
would probably make the check payable to 
a fictitious person. He would then forge the 
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37. ark. coDe. ann. § 4-208(a)(1)(2011).

38. Bank of America, 157 S.W.3d 108 at 110.

39. Id.

40. Id.

41. Id.

42. Id.

43. 15 C.F.R. Part 229.13(b),(h) (2011). This is in addition to the regular hold-time amounts.

drawer’s name. Then he would forge the ficti-
tious payee’s name. This would be a double 
forgery. Under the Price case, the payor bank 
would bear the burden of the forged drawer’s 
signature. However, the forged indorsement 
would breach the presentment warranty that 
the depositary bank is a personal entitled to 
enforce the instrument. This would allow the 
payor bank to shift the loss up to the deposi-
tary bank. 

This is where I would place the loss for 
counterfeit checks. Choi, the thief, made the 
check payable to Choi and she deposited the 
check in an account in Foster Bancshares 
under that name. I do not know, but I would 
bet that Choi was not her real name but a 
fictitious one. This should mean that there 
was a fraudulent indorsement and the thief 
could not be a person entitled to enforce the 
instrument. Then the depositary bank would 
breach its presentment warranty since they 
were not a person entitled to enforce the in-
strument either.37 

It is surprising that neither the 7th Circuit 
mentioned this warranty nor did the Texas 
case, Bank of America. It is perhaps less 
surprising in the 7th Circuit’s case, since the 
court ultimately found that the check had 
been altered. This is another breach of a pre-
sentment warranty that placed the loss on 

Forster Bancshares, the depositary bank, the 
bank that dealt with the thief.

The Bank of America case should have dis-
cussed this warranty. Unlike Wachovia, the 
Texas Court of Appeals held that the check 
was a counterfeit one.38 It too was for a large 
amount, $500.000.00.39 In fact, the coun-
terfeit check was a different size than the 
drawer, Western Builder’s checks.40 The pa-
per on which the counterfeit check was writ-
ten was also different.41 The check that was 
counterfeited was based on a $522,000 check 
Western Builders had written to Megadoor. 
This check was also paid. When Western 
Builders got their bank statement they in-
formed Amarillo National Bank, the payor 
bank, that the check was a forgery. At least 
here, Amarillo National Bank recredited the 
money into Western Builder’s account. When 
Amarillo National Bank complained to Bank 
of America, there was only $324,096.33 left.42 
This was dumb of the thief. Perhaps it is sur-
prising that any money was left. If I were a 
thief, I would have taken out nearly all of the 
money. Since it was a large check, Bank of 
America, the depositary bank, could have held 
on to most of the money for an additional five 
days.43 This still should have given the thief, 
Surber, time to take out all of the money. 



11

COUNTERFEIT CHECKS — WHAT RULES SHOULD COVER THESE?

44. Id. at 110-11.

45. Wachovia, 457 F.3d at 620.

46. Three sections in the Code fix fraudulent indorsements. Section 4-3-404 deals with imposters and fictitious pay-
ees. Section 4-3-405 deal with responsible employees who steal. Last are the negligent rules in § 4-3-406. Of these 
three statutory sections, only § 4-3-404(b) would perhaps apply. But all of these sections are based on the drawer being 
at fault. They should not apply to counterfeit checks.

47. ark. coDe ann. § 4-4-207(a)(2)(2010). If the check has been cashed by another person the depositary bank could 
shift the loss to that person who dealt with the thief.

Amarillo National Bank tried to get the 
rest of the money from Bank of America. They 
were successful initially in the trial court, but 
the court of appeals reversed when it held 
that check had not been altered.44 The evi-
dence that the check was a counterfeited one 
was substantial. It was written on Western 
Building’s account and had the same num-
ber as the check that Western Building had 
written to Megadoor. The amounts were not 
the same. The thief, interestingly enough, 
took out less. The size of the check and paper 
used for the check were different. Megadoor, 
the payee of the original check, actually re-
ceived the check. This was not the case in the 
Wachovia case.

The court did not mention whether Surber 
used a fictitious name. The court in Wachovia 
mentioned that an effort had been made to 
find Choi but such had been unavailing.45 
No such evidence was mentioned in Bank of 
America. If Surber were a fictitious name, 
Amarillo National Bank should have argued 
that Surber was not a person entitled to en-
force the instrument. Recall that when this is 
the case, a presentment warranty has been 
breached by the depositary bank. Only Bank 
of America, the depositary bank, saw the 
check. Recall that this check was a different 
size and also on different paper. Should the 
loss not fall on Bank of America? Of course 
that is not the holding of the Texas Court of 
Appeals.

As you can see, my argument this year is 
more of an uphill battle. The Code is not clear 
unless the indorsement is a fraudulent in-
dorsement. Evidence is often lacking. I come 
back to the point that counterfeit checks are 
a problem and the depositary bank is best po-
sitioned to avoid this loss at the least cost. 
A very, very old case based on facts that no 
longer exist should not be extended to coun-
terfeit checks. Remember if the thief uses a 
fictitious name then this can be a forged in-
dorsement. Once a court sees this as a forged 
indorsement, this destroys the ability of the 
thief to be a holder and anyone else from be-
ing a holder. Since they cannot be a holder, 
they cannot be a person entitled to enforce the 
instrument. This violates both presentment 
warranties and transfer warranties.46 Only 
presentment warranties are made to the pay-
or bank. But if the court places the loss on the 
depositary bank, transfer warranties would 
clearly be breached. One difference between 
transfer warranties and presentment war-
ranties is that transfer warranties promise 
that all signatures are authentic and autho-
rized.47 This is not a presentment warranty so 
the payor bank cannot rely on this language 
to show breach of a presentment warranty. 
If this were part of presentment warranties, 
then I would not have needed to write this 
article. Keep in mind that a fraudulent in-
dorsement breaches a presentment warranty 
by the depositary bank. This is because after 
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the fraudulent indorsement, no one can be 
a person entitled to enforce the instrument. 
This breaches Section 4-4-207(a)(1). I do not 
know whether my arguments will persuade a 
judge. But I hope so. 

Counterfeit checks are going to be an in-
creasing problem in the 21st Century. If the 
courts cannot help, then the statute should 
be changed. It makes no sense that the 
bank that pays the check and never sees 
the check should bear the loss. Remember 
the payor bank now does not even get the 
check. Increasingly the payor bank only gets 
an electronic image of the check. The bank 
that opens up the account for the thief should 
bear the loss, because they interact with that 

person and have a chance to examine the de-
posited check. The law should place the loss 
on the party that dealt with the thief. This 
is the depositary bank if they dealt with the 
thief or they dealt with someone who dealt 
with the thief. If they deal with someone else 
who dealt with the thief, the depositary bank 
can pass the loss to them because of a breach 
of the transfer warranties. This then would 
place the loss with the entity that dealt with 
the thief.

The court should resist validating the 
fraudulent indorsement under the fictitious 
payee rules in section 4-3-404(b). I know this 
will be a temptation. Remember that the 21st 

Century demands new thinking. 




