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 Kathryn A. Sampson*  Assistant Professor

Mouse II: Public Policy Issues in Arkansas Insurance Law

This set of annotations was devel-
oped in the context of an insur-
ance survey course taught at the 

University of Arkansas School of Law in the 
spring of 2008. The course enrollment was 
capped at 32 students; 16 volunteered to par-
ticipate in “the Mouse Project,”1 so named to 

refl ect the title and intent of a fi rst set of an-
notations published in 2000: The Mouse in the 
Annotated Bibliography: an Insurance Law 
Primer (“Mouse I”).2  Each student selected a 
recent legal periodical3 discussing an issue in 
insurance law, summarized it, and researched 
Arkansas case and/or statutory law parallels. 

*  Copyright 2009, Kathryn A. Sampson, All Rights Reserved. 
Thanks to the contributors to this compilation: from the School of Law graduating Class of 2008: Allison Adams, Le 

Ann Box, Suzanne Clark, Sara Heck, Jermaine Hunt, S. Rochelle McCrackin, Saundra Thompson, Pamela Tucker; 
and from the Class of 2009: Lina Brown, Whitney Ferguson, Catherine Odom, Emily Reynolds, Craig Sherrer, John 
Stacks, and Heather Sutton. 

Thanks, also, to Lain Lawrence, Class of 2010, for his research assistance; to Jacque Fifer and Michele Payne for 
their technical assistance; and to Professor Janet Flaccus for her commitment to and energy for editing Arkansas Law 
Notes.

1. The inspiration was in this quote: “There is something radically amiss in a world [of] hundred-page articles … 
where authors … detail what every imaginable reader already knows before coming forth with the usual mouse, where 
readers must sift through mountains of verbiage to fi nd the kernels of truth they so diabolically conceal. David P. 
Currie, 1 GREEN BAG 2d 1, 2 (1997). 
2. Kathryn A. Sampson, The Mouse in the Annotated Bibliography: An Insurance Law Primer, 2000 ARK. L. NOTES 85 
(2000), available at http://ssrn.com/abstract=1182543
3. To facilitate further reading of the annotated articles, the students were coached to select an article of highly read-
able length, averaging 20 or fewer pages of printed law review pages.
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The student annotations were completed in 
the spring of 2008. Editing for this compila-
tion was delayed by a separate writing proj-
ect, Nonprofi t Risk; Nonprofi t Insurance,4 
published last year in Arkansas Law Notes. 

Well-developed responses from the anno-
tators led to a lengthy original draft of Mouse 
II; to heighten the focus on Arkansas law par-
allels, the students’ efforts have been short-
ened signifi cantly. Many edits have removed 
repetitious sentence-level attribution to the 
annotated author; direct attribution should 
be assumed where points of discussion from 
the annotated articles appear in text.

This compilation has much in common 
with Mouse I.  However, as to content, where 
Mouse I focused on basic doctrinal points, like 
the difference between fi rst party and third 
party insurance, between coverage and exclu-
sions, and the confl icts of interest that inhere 
in an insurance defense relationship, Mouse 
II focuses on more subtle points drawn from 
insurance practice, with a dominant public 
policy focus. These Mouse II annotations, and 
related Arkansas law updates, are of timely 
relevance to an insurance practice and in-
clude, inter alia, tort reform, charitable im-
munity, subrogation, insurability of punitive 
damages; very specifi c issues related to health 
insurance (including the insurability of clini-
cal trials, anorexia, and infertility as well as 
underwriting problems associated with ge-

netic testing); specifi c property insurance is-
sues (including title insurance and causation 
analysis); and issues related to employment 
law. The variety of topics is divided into three 
major categories: 1) Insurance Litigation—
Procedural Matters; 2) Misrepresentation 
and Underwriting to Anticipate Risks; and 3) 
Special Topics (covering Medical, Property, 
and Workplace Insurance).

I.  Insurance Litigation —Procedural 
Matters

This section focuses on tort reform, chari-
table immunity as it applies to hospitals, the 
make-whole doctrine in the subrogation are-
na, and the insurability of punitive damages 
in a bad faith failure to settle action.5 

A. Tort Reform: Suzanne G. Clark, 
Class of 2008, Review of Medical 
Malpractice Reform and Insurer 
Claims Defense: Unintended 
Effects?, 32 J. HEALTH POL. POL’Y & 
L. 843 (2007).

While tort-reform efforts at the federal 
level have failed, many states, including 
Arkansas, have enacted reforms with goals to 
decrease medical malpractice insurance rates 
and to ensure that local doctors can continue 
to afford to serve their communities.6 

4. Kathryn A. Sampson, Nonprofi t Risk; Nonprofi t Insurance, 2008 ARK. L. NOTES 83 (2008) (discussing corporate 
structures for non-profi ts, Arkansas charitable immunity statutes, case law, and insurance products to fi ll gaps) 
(available at http://ssrn.com/abstract=1182543). See also Nonprofi t Insurance Needs and the Abrogation of Charitable 
Immunities, Legal e-source lecture, available online at http://www.uacted.uark.edu/legalesource/video11.asp
5. Several of the annotations in this section featured thorough original research and detailed connections to Arkansas 
law, scholarly additions that deserve broader coverage. Given the constraints of this collection, some excellent mate-
rials have been deleted. Please feel free to contact the Mouse II editor or its annotators directly, for a more detailed 
discussion on a topic of interest.
6. Courtney A. Nelson, To Truly Reform We Must Be Informed: Davis v. Parham, The Separation of Powers Doctrine, 
and the Constitutionality of Tort Reform in Arkansas, 59 ARK. L. REV. 781, 790-94 (2006) (describing Arkansas’s en-
actments of the Medical Malpractice Act of 1979 and the Civil Justice Reform Act of 2003); see generally Edward J. 
Kionka, Things to Do (or Not) to Address the Medical Malpractice Insurance Problem, 26 N. ILL. U. L. REV. 469, 477-80 
(2006).
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7. 1979 Ark. Acts 709 (codifi ed as amended at ARK. CODE ANN. §§ 16-114-201 to -209 (Repl. 2007).
8. Nelson, supra note 6, at 792.
9. Id. at 792-93 (quoting the emergency clause of the CJRA).
10. Johnson v. Rockwell Automation, Inc., 2009 Ark. 241, at 5-9, 2009 WL 1218362, at *2-4 (holding ARK. CODE ANN. 
§ -16-55-202 (empty chair provision) unconstitutional); Id. at 9-10, 2009 WL, at *4-5 (holding unconstitutional ARK. 
CODE ANN. § 16-55-202 (limiting evidence of damages for costs of medical care)).
11. See generally Jan M. Ambrose & Anne Carroll, Medical Malpractice Reform and Insurer Claims Defense: 
Unintended Effects, 32 J. HEALTH POL. POL’Y & L. 843 (2007).
12. Id.

13. Id.

14. Id. at 844-45.
15. Id. at 843.
16. Id. at 861-62.
17. Ambrose & Carroll, supra note 11, at 844. 
18. Id. at 846.
19. Id. at 859-61.

Arkansas joined the tort-reform move-
ment in 1979 with the passage of the Medical 
Malpractice Act (“MMA”).7  More recently, 
the Civil Justice Reform Act of 2003 (“CJRA”) 
was enacted with the goal of reducing “exces-
sive tort litigation.”8  The legislature’s intent 
in passing the CJRA was “fi rst and foremost 
to improve the ‘availability and affordability 
of medical liability insurance’ . . . as well as 
to improve ‘accessibility and affordability of 
medical care . . . .’”9 

The impact of the CJRA has not yet been 
fully realized, as the Arkansas Supreme 
Court ruled key provisions unconstitu-
tional in Johnson v. Rockwell Automation, 
Incorporated, an April 2009 decision.10

Jan M. Ambrose and Anne Carroll, in 
Medical Malpractice Reform and Insurer 
Claims Defense: Unintended Effects?,11 explore 
the effect of tort reform on the claims defense 
expenses of medical malpractice insurers.12 
Ambrose and Carroll provide an overview of 
the policy goals associated with tort reform, 
review the general types of reforms that have 
been implemented, and test the relationship 
between claims defense expenses and the im-
plementation of reform efforts.

An insurer will document claims defense 
expenses in the “loss-adjustment expenses” in 
its fi nancial report.13 “Claims defense expens-
es represent all expenses that an insurer in-
curs as a result of adjusting a claim, litigated 
or not, including costs associated with claims 
investigation, medical examinations, expert 
witnesses, fees and salaries for claims adjust-
ers and others working for the defense of a 
claim, and defense-attorney fees.”14 Ambrose 
and Carroll estimate that defense expenses 
account for approximately thirty percent of 
malpractice premiums.15 Therefore, claims 
defense expenses are a signifi cant variable in 
evaluating the overall success of tort-reform 
legislation.16

The authors limit their evaluation to 
1998-2002 and note a signifi cant increase in 
underwriting losses despite a 40% increase in 
premiums during the same period.17 Ambrose 
and Carroll consider both tort law reform and 
government sponsorship of insurance mecha-
nisms, hypothesizing the effect each might 
have on claims defense expenses.18 They then 
create a mathematical model and apply the 
model to state data between 1998 and 2002.19 
The authors conclude that malpractice reform 
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20. Id. at 863.
21. See generally TOM BAKER, THE MEDICAL MALPRACTICE MYTH (Univ. of Chicago Press 2005). 
22. Dr. William P. Gunnar, Is There an Acceptable Answer to Rising Medical Malpractice Premiums?, 13 ANNALS 
HEALTH L. 465, 489-92 (2004).
23. Congressional Budget Offi ce, The Effects of Tort Reform: Evidence from the States (June 2004), available at 
http://www.cbo.gov/ftpdocs/55xx/doc5549/Report.pdf
24. See Grissom v. Hill, 17 Ark. 483, 1856 WL 609 (1856).
25. Christa S. Clark, Tort Law – Tort Immunity for Non-Profi ts – Is the Charitable Immunity Defense Becoming an 
Offense for Arkansas Hospitals? George v. Jefferson Hospital Ass’n, 22 U. ARK. LITTLE ROCK L. REV. 125 (1999).
26. Id. at 144. 
27. Masterson, 321 Ark. 391, 902 S.W.2d 803 (1995).
28. George, 337 Ark. 206, 987 S.W.2d 710 (1999).

has a signifi cant impact on the claims defense 
spending of malpractice insurers. However, 
the impact may be inconsistent with policy 
justifi cations for tort reform.20  

Ambrose and Carroll’s model evaluates 
one variable in a complex legal environ-
ment. Some insurance law scholars question 
whether a malpractice litigation crisis exists 
and dispute the premise that litigation costs 
are driving increases in premiums.21  Others 
accept this premise, but dispute that the re-
forms have a signifi cant impact on insurers’ 
behavior.22  Still other scholars note states 
that have passed signifi cant tort-reform mea-
sures have experienced increased profi tabil-
ity and decreased premium rates for medical 
malpractice liability coverage.23 A focus on 
the claims defense expense variable helps 
shape the emotional tort reform debate with 
an analytical framework grounded in quanti-
fi able data. 

 B. Charitable Immunity: Le Ann P. 
Box, Class of 2008, Review of Tort 
Law—Tort Immunity for Non-Prof-
its—Is the Charitable Immunity 
Defense Becoming an Offense for 
Arkansas Hospitals?, 22 U. ARK. 
LITTLE ROCK L. REV. 125 (1999).

The Arkansas Supreme Court fi rst recog-
nized charitable immunity in 1856.24  In her 
1999 article, Tort Immunity for Non-Profi ts,25 
Christa S. Clark observed that, as recently as 
1999, Arkansas still adhered to “the distinct 
minority position of full charitable immunity 
for hospitals and their staffs.”26 Clark wrote 
the article to highlight a confl icting analysis 
between the seminal 1995 “charitable immu-
nity factor” case of Masterson v. Stambuck27 
in which the Arkansas Supreme Court held 
that a utility company failed to satisfy the 
factors, and the 1999 charitable hospital case 
of George v. Jefferson Hospital Association28 
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in which the Court held that a charitable 
hospital satisfi ed them. Clark summarized 
the progression of charitable immunity case 
law from its English origins, to its 1856 im-
portation to Arkansas,29 up to 1999 when the 
article under review was published. Clark fo-
cused her analysis on how the 1999 George 
case created an effective “hospital exception” 
to a strict application of the eight-part chari-
table immunity test, created in Masterson.30  

The excellent history from the Clark ar-
ticle maintains continuing vitality, even after 
the Arkansas Supreme Court’s 2007 deci-
sion in Sowders v. St. Joseph’s Mercy Health 
Center31 and, in response to calls to action 
among the Arkansas justices who heard 
the Sowders case, the Arkansas General 
Assembly’s amendment to the relevant direct 
action statute.32 The 1999 Masterson factors 
still provide some protection to charitable 
hospitals, but the post-Sowders amendment 
to Section 23-79-210 demonstrates that com-
plete immunity from tort victims no longer 

exists in Arkansas, even for charitable hos-
pitals, except perhaps where the Federal 
Volunteer Immunity Act or the Arkansas 
Volunteer Immunity Act may be construed to 
preserve it.33 

 
C. Subrogation: Sara Heck, Class of 

2008, Review of The Made Whole 
Doctrine: Unraveling the Enigma 
Wrapped in the Mystery of Insur-
ance Subrogation, 70 MO. L. REV. 
723 (2005).

Johnny C. Parker, in Unraveling the 
Enigma,34 considers subrogation and the 
made whole doctrine. Subrogation allows in-
surers to “step into the shoes” of the insured 
to assert the insured’s rights against third 
parties, subject to the third party’s rights 
against the insured.35  Subrogation allows the 
carrier to recover money paid on the grounds 
that the insured injured party may not collect 
from both the insurer and the tortfeasor. 

29. Grissom v. Hill, 17 Ark. 483 (1856) (discussed in Clark, supra note 25, at 132 & n.56).
30. Masterson v. Stambuck, 321 Ark. at 401, 902 S.W.2d at 809.
31. Sowders, 68 Ark. 466, 247 S.W.3d 514 (2007).
32. ARK. CODE ANN. § 23-79-210 (a)(2) (2004 & Supp. 2007) (Acts of 2007, Act 750 § 1, eff. July 31, 2007), cited in 
Kathryn A. Sampson, Non-Profi t Risk, Non-Profi t Insurance, 2008 ARK. L. NOTES 83, 100 n.76 (2008), available online 
at: http://ssrn.com/abstract=1186503
33. Sampson, supra note 32, at 101 (“after the General Assembly amended its statute in 2007 in response to Sowders, 
the Arkansas law of charitable immunity remains only tenuously intact”). But see id. at 84 n.4, and 94 n.41-51 (discuss-
ing the potential arguments that may be made for volunteer immunity pursuant to the Federal Volunteer Protection 
Act of 1997 or the Arkansas Volunteer Immunity Act).
34. Johnny C. Parker, The Made Whole Doctrine: Unraveling the Enigma Wrapped in the Mystery of Insurance 
Subrogation, 70 MO. L. REV. 723 (2005).
35. Id. at 724.
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36. Id. at 726. Legal subrogation is also known as equitable or judicial subrogation.  Id.

37. Id. Contractual subrogation is also referred to as conventional subrogation. Id.

38. Id. at 727. Statutory subrogation can be vested in a person, entity, or person. Id.

39. Id. at 736. The standard commercial liability policy contains this subrogation language:
Transfer of Rights of Recovery Against Others To Us
If the insured has rights to recover all or part of any payment we have made under this Coverage Part, 
those rights are transferred to us. The insured must do nothing after loss to impair them. At our re-
quest, the insured will bring “suit” or transfer those rights to us and help us enforce them.

ISO Properties, Inc., Commercial General Liability Coverage Form (Occurrence Version), reprinted by permission in 
TOM BAKER, INSURANCE LAW AND POLICY 369 (2d Ed. Aspen 2008).
40. Id. (citing Joseph Du Bray, A Response to the Anti-Subrogation Argument: What Really Emerged from Pandora’s 
Box, 41 S.D. L. REV. 264, 274 (1996)).
41. Id. at 737.
42. Id.

43. Id.

44. Id.

45. See, e.g., id. at 75 (where an overt balancing of the equities is employed, courts consider the facts and circum-
stances of the situation, conduct of the parties, contractual language, and general public policy to determine if and to 
what extent the doctrine applies).

Legal subrogation arises by operation of 
law;36 contractual subrogation is formed from 
a contract between the insured and the in-
surer,37 and statutory subrogation is created 
by the legislature.38  Subrogation is favored 
by the insurance industry; subrogation provi-
sions appear in virtually all types of insur-
ance policies, including medical, uninsured 
motorist, and liability insurance coverages39 
and is a primary mechanism for containing 
the carrier’s insurance costs.40 

Because subrogation is used primarily to 
the detriment of insurance consumers, courts 
have increasingly used the equitable made-
whole doctrine to counter the harsh results 
of enforcement of contractual subrogation 

rights.41  “Make-whole” is a common law eq-
uitable principle that prohibits the insurer 
from exercising its right of subrogation un-
til the insured has been fully compensated or 
“made whole,”42 giving the insured priority 
to collect against the tortfeasor.43 When the 
insured’s recovery from both the insurer and 
the tortfeasor is less than or equal to its loss, 
the insurer loses its rights to subrogation.44 

Parker engages in a detailed differen-
tiation of made-whole jurisdictions,45 pro-
viding good background for understanding 
subrogation standards in the various states.  
Currently, Arkansas applies a common law 
equitable make-whole rule which supersedes 
subrogation clauses in the relevant insurance 
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contracts.46 Although the Arkansas Supreme 
Court has allowed a single exception to the 
made-whole rule, in the case of state admin-
istration of Medicaid,47 the court has not 
exempted settlement agreements48 or the 
payment of workers’ compensation benefi ts.49 

D. Punitive Damages: Pamela J. 
Tucker, Class of 2008, Review of 
Can Two Wrongs Make a “Right” 
to Seek Indemnifi cation of Puni-
tive Damages from a Liability In-
surance Carrier?, 79 FLA. B.J. 26 
(2005). 

James Daniel, in Can Two Wrongs Make 
a “Right,” 50 explores the problem of punitive 
damages from a liability carrier’s perspective. 
An award of punitive damages in an underly-

ing personal injury claim is likely to lead to 
an insured’s bad-faith action against her car-
rier when the carrier has failed to accept a 
reasonable settlement offer.51 Such a lawsuit 
will raise the question of the insurability of 
punitive damages.52 In this context, “two ana-
lytically distinct wrongs might possibly cre-
ate a right.”53 

Daniel reminds the reader of the com-
plicated and delicate nature of the insurer’s 
duties to defend and to settle claims.54 Some 
states prohibit, as a matter of public poli-
cy, indemnifi cation of punitive damages.55  
Reasoning that insurance for a potential 
punitive damages award would defeat the 
primary purpose of punitive damages, some 
courts do not allow indemnifi cation on the 
grounds that the guilty party should bear the 
economic consequences of her own bad behav-

46. See Franklin v. Healthsource of Arkansas, 238 Ark. 163, 942 S.W.2d 837 (1997), abrogating Higginbotham v. 
Arkansas Blue Cross & Blue Shield, 312 Ark. 199, 849 S.W.2d 464 (1993). Franklin and Higginbotham variously ana-
lyze the earlier case of Shelter Mutual Insurance Co. v. Bough, 310 Ark. 21, 834 S.W.2d 637 (1992). Franklin applied, 
and Higginbotham dismissed as dicta, the following language from Bough:

the general rule is that an insurer is not entitled to subrogation unless the insured has been made whole for 
his loss, [however], the insurer should not be precluded from employing its right of subrogation when the in-
sured has been fully compensated and is in a position where the insured will recover twice for some of his or 
her damages.

Franklin, 328 Ark. at 167; 942 S.W.2d at 839.
47. Ark. Dep’t of Human Servs. v. Ferrell, 336 Ark. 297, 984 S.W.2d 807 (1999) (abrogated on other grounds). But see 
General Accident Ins. Co. of Am. v. Jaynes, 343 Ark. 143, 33 S.W.3d 161 (2000) (workers’ compensation).  
48. S. Farm Bureau Cas. Ins. Co. v. Tallant, 362 Ark. 17, 207 S.W.3d 468 (2005). See generally Melissa A. Perry, 
Comment, Is the Made-Whole Requirement More than We Bargained For? From Franklin to Tallant–A Call to Reexamine 
the Made-Whole Doctrine in Arkansas, 60 ARK. L. REV. 295 (2007) (providing historical discussion of Arkansas subroga-
tion law as well as analyzing the settlement agreement case precedent).
49. Jaynes, 343 Ark. at 152-53, 33 S.W.3d at 166-67.
50. James H. Daniel, Can Two Wrongs Make a “Right” to Seek Indemnifi cation of Punitive Damages from a Liability 
Insurance Carrier?, 79 FLA. B.J. 26 (2005). 
51. Id. at 26.
52. Id.

53. Id. 
54. Id. at 26-27.
55. See, e.g., PPG Indus., Inc. v. Transamerica Ins. Co., 975 P.2d 652, 657 (Cal. 1999) (stating “[California’s] public 
policy prohibits indemnifi cation for punitive damages”). 
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56. Id. at 25.
57. Id. at 28.
58. Id.

59. See Aetna Cas. & Sur. Co. v. Broadway Arms Corp., 281 Ark. 128, 664 S.W.2d 463 (1984) Findley v. Time Ins. 
Co., 264 Ark. 647, 573 S.W.2d 908, 908 (1978) (fi nding, in motion to dismiss context, that a bad faith action could arise 
from an insurer’s willful failure to settling health insurance claims). 
60. See HOWARD W. BRILL, ARKANSAS LAW OF DAMAGES § 24:4, at 447-49 n.3 (5th ed. 2004). The tort of bad-faith in 
Arkansas is recognized in both fi rst-party and third-party insurance settings. For an overview of fi rst-party and third-
party bad-faith see Kathryn A. Sampson, The Mouse in the Annotated Bibliography: An Insurance Law Primer, 2000 
ARK. L. NOTES 85, 101-02 & nn.102-112, 106-07 & nn.134-135. 
61. See S. Farm Bureau Cas. Ins. Co. v. Daniel, 246 Ark. 849, 851, 440 S.W.2d 582, 583. [editor’s note: A recent un-
reported federal district court decision analyzed Daniel, concluding punitive damages could prospectively apply to a 
contract claim. See Med. Liab. Mut. Ins. Co. v. Alan Curtis Enters., Inc., No. 4:05-CV-01317 GTE, 2006 WL 3542986 
(E.D. Ark. 2006)].
62. Farm Bureau, 246 Ark. at 851, 440 S.W.2d at 583.
63. See McCall v. S. Farm Bureau Cas. Ins. Co., 255 Ark. 401, 501 S.W.2d 223 (1973); Members Mut. Ins. Co. v. 
Blissett, 254 Ark. 211, 492 S.W.2d 429 (1973) (abrogated on other grounds).
64. Carpenter v. Auto. Club Interinsurance Exch., 58 F.3d 1296, 1302 (8th Cir. 1995) (carrier ignored three settle-
ment offers, including one that both fell within the applicable policy limits and also released the insured from all li-
ability).
65. Id. at 1299.
66. Id. at 1300.

ior.56 The absence of a contractual duty to in-
demnify, or the presence of an explicit policy 
exclusion for punitive damages will provide a 
contractual justifi cation for a holding that no 
punitive damages are available.57  

Characterizing a bad-faith cause of ac-
tion as a tort may lead to a different result. 
Under a tort analysis, punitive damages are 
recoverable as a consequence of the insurer’s 
independently tortious failure to accept a rea-
sonable settlement offer.58 “Bad faith” is an 
actionable tort that may be brought against 
an insurance carrier in Arkansas, even in 
the fi rst party context.59 When pleadings 
and proof meet the heightened standards,60 
indemnifi cation for punitive damages is pos-
sible.61  An Arkansas insured is entitled to in-
demnifi cation for punitive damages, in part, 
because “nothing . . . prevent[s] the insurer 
from excluding the payment of punitive dam-
ages.”62 

The potential for a punitive damages 
award is latent in Arkansas’s “failure to 
settle” law which already holds the insurer 
liable for any excess judgment when the in-
sured proves the insurer engaged in fraud, 
bad faith, or negligence in failing to settle the 
claim.63 The Eighth Circuit illustrated this 
potential in its analysis of a bad faith failure 
to settle action and its allowance or insurance 
coverage for a punitive damages award.64 In 
the Eighth Circuit case, the jury returned a 
punitive damages award against the policy-
holder who was held personally liable for one 
million dollars in punitive damages.65  The 
policyholder subsequently fi led a bad faith 
action against the carrier for failure to set-
tle the personal injury claims, and the jury 
awarded both compensatory and punitive 
damages.66  Upholding the verdict, the Eighth 
Circuit held that, despite a punitive damages 
exclusion in the policy, the insured was “en-
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titled to be made whole.”67 Additionally, the 
court awarded “consequential damages fl ow-
ing from [the insurer’s] bad faith.”68 This jux-
taposition of contrasting tort and contract 
language creates a complex rationale in sup-
port of the court’s decision, obscuring the fi ne 
tort-contract doctrinal distinctions that other 
courts have used to support their analyses.

II. Misrepresentation and Underwrit-
ing to Anticipate Risks

Three students selected misrepresenta-
tion as a focal point for their annotations. 
Because of synergy among their contribu-
tions, the annotations in this section have 
experienced heavier editing than others. Of 
particular note in this section is the annota-
tion by Catherine Odom which contains much 
original Arkansas case law research, devel-
oping Arkansas’s misrepresentation stan-
dards.69 Additionally, Saundra Thompson 
selected the timely topic of credit scores used 
to underwrite risks, a topic which has seen 
current, and ongoing, legislative and admin-
istrative work at both the state and federal 
level.70

All annotations in this section focus on the 
inherent risks a policyholder brings to the in-

surance contract. This section begins with a 
discussion of three angles on the misrepre-
sentation concept and ends with a discussion 
of underwriting through credit ratings.

MisrepresentationA. 
  

This section begins with an overview of the 
inherent fi nancial incentives that create the 
ongoing problem of misrepresentation in ap-
plications for life insurance. It continues with 
a brief outline of the types of concerns that 
are considered in statutory provisions that 
have addressed misrepresentation. Finally, 
the section provides a fairly exhaustive treat-
ment of Arkansas case law addressing mis-
representation.

1. Organized Fraud: Jermaine 
Hunt, Class of 2008, Review of 
Recognizing and Combating 
Organized Fraud in the Sale 
of Life Insurance, 36 BRIEF 22 
(2007). 

David McDowell, in Organized Fraud,71 
considers the life insurance carrier’s justi-
fi cation for an “aggressive fraud prevention 
and litigation plan.”72 Life insurers set the in-

67. Id. at 1303 (tort). 
68. Id. at 1302 (contract). 
69. See infra notes 85-107 and accompanying text (Catherine Odom materials).
70. See infra notes 108-140 and accompanying notes (Saundra Thompson materials).
71. David T. McDowell, Recognizing and Combating Organized Fraud in the Sale of Life Insurance, 36 BRIEF 22 
(2007). 
72. Id. at 22. (“Once the fraud scam is understood, a litigation plan typically will seek to achieve the goal of fraudu-
lently obtained policies through a process of identifi cation, investigation, and elimination.”).
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73. Id. at 23. (“If insureds typically died within fi ve years of a policy’s issuance, life insurance companies, under cur-
rent underwriting and actuarial standards, would quickly go out of business.” ).
74. Id. (e.g., “stealing someone’s identity” or “clean sheeting” the health history questionnaire). 
75. McDowell, supra note 71, at 23. 
76. See, e.g., ARK. CODE ANN. § 23-79-108 (Repl. 2004 ) (“After an insurer rejects or declines to issue a life or accident 
and health insurance policy, the insurer shall return the premium to the applicant within a reasonable period of 
time.”).
77. ARK. CODE ANN. § 23-79-107 (a) (Repl. 2004 ) (“Misrepresentations, omissions, concealment of facts, and incorrect 
statements shall not prevent a recovery under the policy or contract unless …).
78. McDowell, supra note 71, at 23 (“Hence we have the low-risk high-reward proposition”).
79. Thomas F. Segalla & Carrie P. Parks, Misrepresentations in Insurance Applications: Dangers in Those Lies, 73 
DEF. COUNS. J. 118 (2006).
80. Id. at 118-122.
81. Id. at 122-26.
82. Id. at 126-28.
83. Id. See also ARK. CODE ANN. § 23-79-107(a)-(c) (Repl. 2004). 
84. See ARK. CODE ANN. § 23-79-107(a)-(c) (Repl. 2004). 

sured’s premiums and death benefi ts based 
on health information the insured provides. 
For the insurer, life expectancy is the key un-
derwriting detail.73 Life insurance policy is-
suance, premium payments, and benefi ts are, 
thus, based on the health and medical infor-
mation the insured provides.  When applying 
for a policy, the insured has an incentive to 
provide the most positive health and medical 
information possible. This incentive can lead 
to a fraudulent application.74

McDowell observes “the disparity between 
the relatively low annual premiums used to 
procure relatively high death benefi ts [is] 
what makes life insurance fraud so attrac-
tive.”75 Where a carrier discovers fraud and 
rescinds a policy, state law typically requires 
that the premium payment be returned to 
the perpetrator.76 Because the relevant stat-
utory law likely focuses on the contractual 
remedy of rescission in cases of misrepresen-
tation,77 criminal punishment for such fraud 
is unlikely, and any cost experienced by the 
former policy holder is limited to the return 
the premiums could have obtained in another 
investment. This, McDowell concludes, trans-
lates into one thing: big bucks and no wham-
mies.78 

2. Insurance Applications: Lina 
Brown, Class of 2009, Review 
of Misrepresentations in Insur-
ance Applications: Dangers in 
Those Lies, 73 DEF. COUNS. J. 118 
(2006). 

Thomas F. Segalla & Carrie P. Parks, in 
Dangers in Those Lies,79 outline the appli-
cation process (including the role of the in-
surance agent, and whether the insurance 
application is attached to the policy).80 They 
proceed to a detailed discussion of misrepre-
sentation,81 and fi nally to a discussion of rem-
edies, both for the insurer and the insured.82 

For purposes of this annotation, the 
Segalla and Parks outline of traditional 
grounds for a misrepresentation challenge to 
a life insurance claim is instructive. A repre-
sentation becomes grounds for rescission if: 
1) the representation is material to the risk 
assumed, 2) the representation is false, 3) the 
insured knew that the representation was 
false or reckless, 4) the insured intended for 
the insurer to rely on the representation, and 
5) the insurer relied on the representation.83 
Arkansas statutory law tracks these bases 
for rescission.84
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3.  Arkansas Misrepresentation 
Law: Catherine L. Odom, Class 
of 2009, Review of Misrepre-
sentations in Applications for 
Insurance, 14 U. MIAMI BUS. L. 
REV. 103 (2005), with Signifi -
cant Arkansas Updates

John Dwight Ingram, in Misrepresen-
tations,85covers many of the same points that 
are discussed in the Segall & Parks analysis 
from the preceding Mouse II summary, but 
also includes analysis of intent,86 effects of an 
incontestability clause,87 and contestability as 
between fi rst party and third party claims.88 
Ingram also provides an overview of many 
misrepresentation sub-issues89 that are sum-
marized in this annotation with reference to 
Arkansas law. 

Ingram discusses tests courts have used 
to determine materiality, focusing variously 
on whether 1) a fact would be deemed mate-
rial by all similar insurers, 2) a reasonable 
and prudent insurer would regard it as ma-
terial, and 3) the particular insurer regards 
it as material.90 In Arkansas, the minimal 
defi nition—that the representation would 

have affected the insurer’s decision to accept 
the application—will constitute a material 
misrepresentation, as will the more stringent 
standard that the representation be material 
to the risk.91 Materiality in Arkansas is de-
termined from the particular insurer’s point 
of view.92 Thus, an “incorrect statement may 
justify rescission regardless of whether it was 
made with fraudulent intent.”93

An insured’s statement or omission may 
be material even if it is not signifi cant to the 
“disposition of the claim,” as long as it was 
reasonably related to the insurer’s investiga-
tion.94 Arkansas law examines the material-
ity of the statement at the time the statement 
is made, not in light of facts that are later 
revealed.95 

The majority of courts hold that where 
an applicant has disclosed some information 
that raises questions about his insurability 
and thus has placed the insurer on notice, 
the insurer has the burden to investigate fur-
ther.96  The Arkansas Supreme Court has held 
that when an insured has disclosed previous 
medical treatment and listed the physician 
who performed the procedure, the insurance 
company is placed on notice of the condition.97 

85. John Dwight Ingram, Misrepresentations in Applications for Insurance, 14 U. MIAMI BUS. L. REV. 103 (2005). 
86. Id. at 105-06.
87. Id. at 112-14.
88. Id. at 114-18.
89. Id. at 104-11.
90. Id. at 110. 
91. ARK. CODE ANN. § 23-79-107(a)-(c) (Repl. 2004). 
92. Id. 

93. McQuay v. Ark. Blue Cross & Blue Shield, 81 Ark. App. 77, 83, 98 S.W.3d 454, 458 (2003). 
94. Willis v. State Farm Fire and Cas. Co., 219 F.3d 715, 718 (8th Cir. 2000).
95. Id. 

96. Ingram, supra note 85, at 107. 
97. See Old Am. Life Ins. Co. v. McKenzie, 240 Ark 984, 987, 403 S.W.2d 94, 96 (1996). 
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98. Id. 

99. Id. 

100. See Nat’l Old Line Ins. Co. v. People, 256 Ark. 137, 506 S.W.2d 128 (1974). 
101. S. Farm Bureau Life Ins. Co. v. Cowger, 295 Ark. 250, 256, 748 S.W.2d 332, 336 (1988) (overruling Nat’l Old 
Line and holding insured’s misrepresentation need not be causally related to the loss). 
102. ARK. CODE ANN. § 23-81-105 (Repl. 2004). 
103. Id. 

104. Ingram, supra note 85, at 113. 
105. Sovereign Camp, W.O.W. v. Cole, 192 Ark. 326, 312, 91 S.W.2d 250, 251 (1936) (holding that an insurance 
agent’s full knowledge that the insured had just recovered from measles estopped the insurer from rescinding the 
policy because the insured was not in good health). 
106. Burnett v. Philadelphia Life Ins. Co., 81 Ark. App. 300, 306, 101 S.W.3d 843, 847-48 (2003). 
107. Douglass v. Nationwide Mut. Ins. Co., 323 Ark. 105, 112, 913 S.W.2d 277, 282 (1996). 
108. See Ian O’Neil, Disparate Impact, Federal/State Tension, and the Use of Credit Scores by Insurance Companies, 
19 LOY. CONSUMER L. REV. 151 (2007).
109. Id. at 153.

The carrier then bears the burden to seek out 
additional information from the physician 
listed on the application;98 therefore, rescis-
sion based on a material misrepresentation 
is not available, even when the insured failed 
to state additional relevant facts.99 

While Arkansas once was a part of a mi-
nority that required proof of causation be-
tween the misrepresentation and loss,100 in 
1988, the Arkansas Supreme Court joined 
the majority and relaxed this proof require-
ment.101

In Arkansas, an incontestability clause 
goes into effect after two years, with an excep-
tion for fraud in the procurement claims.102 
The insurer, however, may omit the “except 
for fraud in the procurement” provision if it 
chooses and have an absolute incontestabil-
ity clause.103 Ingram notes that most insurers 
would not likely choose the absolute incon-
testability clause, although some might in or-
der to create market incentives.104 

The Arkansas Supreme Court has long 
held that an agent’s knowledge acquired 
while working within the scope of his em-
ployment is imputed to the principal.105 The 

Arkansas Court of Appeals has similarly 
ruled that any knowledge an insurance agent 
receives is imputed to the insurance compa-
ny if the company gave the agent authority 
to obtain information during the application 
process, stopping the carrier from use of the 
misrepresentation defense.106 Finally, the 
Arkansas Supreme Court has ruled that an 
insurer may not rescind a policy based on a 
misrepresentation when third-party claims 
are at issue.107

Underwriting to Anticipate Risks: B. 
Credit Ratings; Saundra M. 
Thompson, Class of 2008, Review 
of Disparate Impact, Federal/State 
Tension, and the Use of Credit 
Scores by Insurance Companies, 19 
LOY. CONSUMER L. REV. 151 (2007).

Ian O’Neil, in Use of Credit Scores by 
Insurance Companies,108 discusses how con-
sumer credit scores help carriers underwrite 
their risks, as the carriers believe consumer 
credit information statistically predicts prob-
ability of an insurance claim.109 When used 
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to underwrite an insurance risk, carriers see 
higher credit score as predictors of safer driv-
ing or more responsible homeownership.110 

The Fair Credit Reporting Act (FCRA) 
of 1970 (revised in 1996)111 allows insurance 
companies to use consumer credit scores 
when they issue new policies,112 review rates 
for existing policies,113 and take adverse ac-
tions, such as canceling a policy or increasing 
rates. 

The Fair and Accurate Credit Transactions 
Act (2003) (FACTA), which amended the 
FCRA,114 allows insurance companies to use 
consumer credit reports to prescreen consum-
ers for fi rm offers of insurance or credit and 
sets standards for resolving consumer dis-
putes as well as carrier duties to provide data 
to credit bureaus.115

Consumer credit scores have histori-
cally played a role in underwriting on both 
the federal and state level; however, grow-

ing concerns have surfaced.116 The explosive 
growth in the use of credit scores by insurers 
“has been fueled by the introduction of more 
sophisticated analytic tools and additional 
research indicating a strong correlation be-
tween credit history and insurance risk.”117

First, critics assert that the links between 
credit performance and insurance claims are 
spurious at best and fraudulent at worst: 
“credit scores merely measure ‘claims con-
sciousness,’ which assumes that people with 
good credit scores are more likely to settle an 
accident out of their own pocket rather than 
fi le a claim with the insurance company.”118 
Second, critics assert that credit scores dis-
proportionately target certain ethnic groups119 
under a theory of disparate impact,120 which 
holds that a practice is presumptively illegal 
when it disproportionately excludes members 
of legally protected groups.121 

110. Id. at 155-156. 
111. 15 U.S.C. § 1681 (2006).
112. 15 U.S.C. § 1681(a).
113. 15 U.S.C. § 1681(b)(a)(3)(E).
114. See National Consumer Law Center, Analysis of the Fair and Accurate Credit Transactions Act of 2003, Pub. L. 
No. 108-159 (2003), available at http://www.privacyrights.org/fs/fs6a-facta.htm
115. 15 U.S.C. § 1681(t) (2004). The FCRA specifi cally preempts state law in the following areas: uses of credit report 
of prescreen consumers for fi rm offers of insurance or credit, time and manner of resolving consumer disputes with 
regard of accuracy, and duties of companies providing the data to the bureaus. Id.

116. O’Neil, supra note 108, at 159.
117. Id. 
118. Id. at 170 (quoting Sara Lapham, The Truth Behind Credit Scoring, http://www.insurancescored.com/indus-
tryvsconsumer.htm).
119. Id.

120. Robert Detlefsen, Disparate Impact Theory Provides No Support For Banning Credit Scoring In Insurance, 20 
LEGAL BACKGROUNDER No. 17 (Wash. Legal Found. 2005), available at http://www.namic.org/pdf//050408WLFCreditSc
oringDispImpact.pdf
121. Id.
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122. O’Neil, supra note 108, at 175.
123. Id.

124. Fair and Accurate Credit Transactions Act of 2003, Pub. L. No. 108-159, 117 Stat. 1952 (amending 15 U.S.C. 
§ 1681 (1996); 20 U.S.C. § 9701-9708 (1992); and 31 U.S.C. § 5318 (2004)).
125. O’Neil, supra note 108, at 175.
126. Id. 
127. Id. at 176.
128. Id.

129. Id.

130. Id.

131. ARK. CODE ANN. § 23-67-409 (Repl 2001 and 2007 Supp.).
132. § 26-67-409.
133. H.B. 1315, 2005 Leg., 85th Sess. (Ark. 2005).
134. H.B. Doc. No. 1315. 

While O’Neil recognizes that credit scor-
ing, for purposes of pricing and underwriting 
insurance products, is “important,”122 unre-
solved tensions exist as between the federal 
government and state authorities, and in 
consumer protection policies.123 

Federal acts such as the FACTA and 
FCRA124 explicitly permit insurance compa-
nies to use credit scores for the purpose of as-
sessing risk and pricing insurance policies, 
while not necessarily preempting state laws 
designed to protect consumers.125 State laws 
governing the use of credit scores vary from 
state to state.126 

 O’Neil notes a number of studies that es-
tablish that a majority of consumers benefi t 
from the use of credit scores127 and observes 
“while banning the use of credit scoring might 
lower the cost of insurance for some, it would 
most certainly increase the cost of many.”128 
Prohibiting the use of credit scores would not 
change the overall number of claims an in-
surer receives; it would only change the man-
ner in which the insurer could allocate that 

cost among customers.129 The effect of prohib-
iting credit scoring would be to handicap an 
insurer’s ability to allocate risk, forcing it to 
make more sweeping and less fair assump-
tions.130 

In Arkansas, insurance companies must 
fi le scoring models or other scoring processes 
with the State Insurance Department if the 
insurance company chooses to underwrite or 
rate risks.131 Any proprietary consumer re-
port scoring system or model fi led with the 
Insurance Commissioner must remain confi -
dential unless otherwise directed by a court 
order.132

In its 2005 session, the Arkansas General 
Assembly House considered Bill 1315 which 
would have prohibited insurance companies 
from using a consumer’s credit rating when 
determining automobile insurance premi-
ums.133  Supporters of the bill argued that 
people with excellent credit, but who were 
no longer using credit cards after paying off 
all their debts, were being penalized through 
higher premiums.134 Opponents cited sta-
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tistics showing those with poor or no credit 
fi le more insurance claims.135 The House ap-
proved the bill 72-20.136 

In 2007, Arkansas joined twelve other 
states in a brief fi led with the United States 
Supreme Court in support of consumers, in 
a lawsuit challenging the industry’s use of 
credit scores to fi x auto insurance rates.137 In 
these class actions, based on alleged violations 
of FCRA138 for failure to transmit adverse ac-
tion notices refl ecting negative credit reports, 
the Court found no violation.139  The Federal 
Trade Commission has since promulgated ex-
tensive regulations regarding adverse action 
notices involving credit card companies.140

III.  Special Topics  

The material in Mouse II’s fi rst and sec-
ond sections potentially affects any number 
of topical insurance situations. In this third, 
and fi nal section, Mouse II moves to a very 
specifi c focus on discrete topics affecting med-
ical insurance, property insurance, and em-
ployment insurance.

A. Medical Insurance 

This medical insurance section includes 
annotations on 1) clinical trial coverage, 2) 
genetic discrimination in underwriting prac-
tices, 3) infertility coverage, and 4) the physi-
cal and mental health distinctions that affect 
coverage for anorexia.

1. Clinical Trials: Emily Reyn-
olds, Class of 2009, Review of 
Hidden Side Effects of Cancer 
on the Family: The Struggle for 
Mandated Insurance Coverage 
of Clinical Trials, 5 WHITTIER J. 
CHILD & FAM. ADVOC. 577 (2002). 

Christine Mangoian, in Hidden Side 
Effects,141 discusses clinical trial coverage 
through Medicare and TRICARE, issues 
raised by the Employment Retirement Income 
Security Act of 1974 (ERISA), and three cov-
erage scenarios.

For Medicare coverage, clinical trials 
must: 1) evaluate an included Medicare ben-

135. Id.
136. H.B. Doc. No. 1315; see also ARK. CODE ANN. § 2 3-67-403 (An Act to Prohibit the Use of Credit Information When 
Underwriting, Rating, or Setting Premiums for Automobile Insurance Policies).
137. Safeco Ins. Co. of America v. Burr, 551 U.S. 47, 127 S. Ct. 2210 (2007) ; see Arkansas Supports Credit Score Case 
Against Insurance Companies, NWA Online Dec. 26, 2006, available at http://www.nwaonline.net/articles/2007/01/03/
news/122906lrcreditscorecase.txt
138. 15 U.S.C. § 1681 (2006).
139. Safeco, 551 U.S. at ___, 127 S. Ct. at 2214-16.
140. Fair Credit Reporting Risk-Based Pricing Regulations, Proposed Rules, Federal Reserve System, 12 CFR Part 
222 (Regulation V; Docket No. R-1316, Federal Trade Commission, 73 FR 28966, 2008 WL 2076608 (Monday, May 19, 
2008) (focusing on the credit card industry).
141. Christine Mangoian, Hidden Side Effects of Cancer on the Family: The Struggle for Mandated Insurance 
Coverage of Clinical Trials, 5 WHITTIER J. CHILD & FAM. ADVOC. 577 (2002). Reynolds summarizes the note and provides 
original research into relevant Arkansas case law.
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142. Mangoian, supra note 141, at 594.
143. Id. 
144. Id. at 592-93. See also Administrative Committee of the Wal-Mart Stores, Inc. Associates’ Health and Welfare 
Plan v. Shank, 500 F.3d 834 (8th Cir. 2007) (illustrating the effects of the court of public opinion).
145. Mangoian, supra note 141, at 596. These state systems do not help the uninsured, who are also likely above 
Medicare’s stringent income guidelines. Id.

146. Id.
147. Id.

148. Id. at 597-98.
149. Id.

150. Id. at 598.
151. Id.

152. Id.

153. Am. Investors Life Ins. Co. v. Butler, 76 Ark. App. 355, 65 S.W.3d 472 (2002).

efi t category item or service; 2) have “thera-
peutic intent;” and 3) treat, for therapeutic 
intervention, clinical trial patients who have 
been diagnosed with a Medicare-covered dis-
ease.142 TRICARE has similar coverage.143 
ERISA guidelines may limit recovery for clin-
ical trials under an “experimental treatment” 
analysis.144 

Three state models for clinical trial cov-
erage have emerged.145 Broad coverage, as 
illustrated in 2001 California legislation,146 
requires state healthcare service plans, dis-
ability insurers and Medi-Cal to cover routine 
patient care associated with cancer clinical 
trials.147 By contrast, Rhode Island illustrates 
limited coverage where mandated insurance 
only applies to approved trials and only dur-
ing certain phases.148  Rhode Island requires 
private insurers and managed care plans to 
cover routine patient-care costs only for those 
trials that evaluate cancer and related ill-
nesses.149 

Finally, Georgia illustrates “voluntary 
coverage”; in Georgia, patients who have can-
cer and are recommended by a physician to 
participate in a clinical trial are entitled to 
clinical trial coverage.150 The Georgia cov-
erage applies to all phases of clinical trials, 
where the various stakeholders agree to pro-
vide coverage for routine clinical trial care 
costs.151 

Given the array of available insurance, 
and given that availability is dependent on 
particular location, Mangoian suggests a uni-
form federal mandate similar to the federal 
Medicare model.152 

Arkansas court decisions favor coverage 
for clinical trials. In a recent decision, the 
Arkansas Court of Appeals allowed an in-
sured to recover costs for high dose chemo-
therapy.153 The court resolved policy language 
confl ict, between exclusion from experimental 
or investigational treatment on the one hand, 
and a specifi c policy provision regarding cov-
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erage on the other.154 The Eighth Circuit has 
also held in favor of the insured.155  However, 
the 2008 Arkansas Comprehensive Health 
Insurance Pool Act (CHIPA) limits cover-
age to that which is “medically necessary” 
and explicitly defi nes “medically necessary” 
to exclude procedures undertaken pursuant 
to investigational, experimental, or research 
purposes.156

2.  Genetic Testing:  Farah Lola-
gne, Class of 2009, Review of 
Long-Term Care Insurance 
And Genetic Discrimination—
Get It While You’re Young And 
Ignorant: An Examination of 
Current Discriminatory Prob-
lems In Long-Term Care In-
surance Through The Use of 
Genetic Information, 13 ALB. 
L. J. SCI. & TECH. 751 (2003).

Robyn Nicoll, in Long-Term Care Insurance 
and Genetic Discrimination,157 discusses “pre-
symptomatic” or “predictive” testing per-
formed on healthy individuals with a family 
history of disease. Like newborn screening, 

testing occurs before the individual presents 
any signs or symptoms.158 

Genetic testing raises several legal and 
ethical issues159 arising from business prac-
tices to use genetic information for predictive 
underwriting.160 Several states have enacted 
laws to prohibit the use of genetic informa-
tion in health insurance decisions.161 

Arkansas law protects consumers from 
pre-symptomatic genetic testing. Prior to is-
suance of a policy, insurers may not require, 
either directly or indirectly, a genetic test.162 
However, an insurer may decline an applica-
tion or enrollment request and may charge a 
higher rate for such a policy where the appli-
cant has “manifested” any condition, disease 
or disorder.163 

      An individual who is damaged by an 
insurer’s violation of the genetic anti-dis-
crimination law may recover equitable relief, 
including a retroactive order that directs the 
insurer to provide insurance coverage to the 
individual under the same terms and condi-
tions which would apply had the violation not 
occurred.164 The Genetic Nondiscrimination in 
Insurance Act does not apply to those seeking 
life, disability or long-term care insurance.165 

154. Id.

155. Henderson v. Bodine Aluminum, Inc., 70 F.3d 958 (8th Cir. 1995) (ERISA plan challenged under Americans 
with Disabilities Act; preliminary injunction in favor of insured granted).
156. ARK. CODE ANN. § 23-79-503 (2008).
157. Robyn B. Nicoll, Long-Term Care Insurance and Genetic Discrimination–Get It While You’re Young and 
Ignorant: An Examination of Current Discriminatory Problems in Long-Term Care Insurance through the Use of 
Genetic Information, 13 ALB. L. J. SCI. & TECH. 751 (2003).
158. Id. at 757.
159. Id. at 754.
160. Id. at 753.
161. Id.

162. ARK. CODE ANN. § 23-66-320 (c)(1)(2) (West 2008).
163. § 23-66-320 (d).
164. § 23-66-320 (e)(2).
165. § 23-66-320 (b)(5)(B).
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166. ARK.CODE ANN. § 20-35-103 (a).
167. § 20-35-103 (b).
168. § 20-35-103 (c)(1).
169. § 20-35-103 (2).
170. H.R. 493, 110th Cong. (2007).
171. Senate Gives GINA Critical Boost Towards Becoming Law, http://www.genome.gov/27026050 (last visited 
Apr.2008).
172. Id. 
173. Jessica L. Hawkins, Note, Separating Fact from Fiction: Mandated Insurance Coverage of Infertility Treatments, 
23 WASH. U. J.L. & POL’Y 203, 203-227 (2007).
174. Id. at 205.
175. Id. 

176. Id. at 207 (including surgery on reproductive organs to restore them to working order or hormonal treatment).
177. Id.

Disclosure of personal data gleaned from 
genetic research studies is protected from: 
1) subpoena or discovery in civil suits;166 2) 
disclosure to health insurers (without the in-
formed, written consent of the individual);167 
3) publication of individual data (any anony-
mous publication must be limited to research 
and educational purposes).168 Only when in-
formed consent is obtained may an individual 
be identifi ed in the course of such research 
or educational experience.169 The statute does 
not defi ne “informed consent.”

In 2007, the United States House of 
Representatives supported the Genetic 
Nondiscrimination Act of 2007 (“GINA”), 
which prohibits group health plans from re-
questing, requiring, or purchasing genetic 
information for underwriting purposes.170 
On April 24, 2008, one day before the an-
nual celebration of National DNA Day, the 
Senate passed the Genetic Information 
Nondiscrimination Act of 2007-2008 by a vote 
of ninety-fi ve to zero,171 after Congress had 
debated the issue for thirteen years.172 

3. Infertility: Allison Adams, Class 
of 2008, Review of Separating 
Fact from Fiction: Mandated 
Insurance Coverage of Infertil-
ity Treatments, 23 WASH. U. J.L. 
& POL’Y 203, 203-227 (2007).

Jessica L. Hawkins, in Coverage of 
Infertility Treatments,173 provides a broad 
overview of medical and legal issues relat-
ed to infertility: causes and treatments, the 
Americans with Disabilities Act (ADA) and 
the Pregnancy Discrimination Act, current 
state law, and support and opposition to man-
dated coverage.

Infertility affects approximately one in 
ten couples;174 it is “a disease of the reproduc-
tive system that impairs the body’s ability to 
perform the basic function of reproduction.”175 
Conventional treatments work for 85-90% of 
couples.176 For the 10-15% who are not helped 
by conventional treatment, assisted repro-
ductive technologies (ART) that handle both 
sperm and eggs, are available.177 ART includes 



173

MOUSE II: PUBLIC POLICY ISSUES IN ARKANSAS INSURANCE LAW

both artifi cial insemination and in vitro fer-
tilization (IVF).178 Conventional treatments 
can be expensive, but ART is much more 
so, costing upwards of $10,000 per cycle. 
Conventional treatments are commonly, and 
repeatedly, attempted before a positive result 
is seen; a small number of unsuccessful cou-
ples then use ART which accounts for a small 
percentage of total healthcare costs.179

ADA disability includes health conditions, 
like HIV.180 By analogy, infertility is a dis-
ability under the ADA.181  However, a health 
insurance plan does not violate the ADA if 
both infertile and fertile persons are offered 
the same coverage.182 

Fifteen states have enacted a mandate 
to offer coverage or a mandate to provide 
coverage. In Arkansas, group health insur-
ance companies are required to cover IVF 
costs183 when the woman’s husband donates 
the sperm.184 Typical limitations include ex-
tended periods of infertility before insured 
IVF and truncated availability of insured IVF 
treatment.185 Where a state infertility cover-

age mandate is in confl ict with the Employee 
Retirement Income Security Act (ERISA), 
ERISA will control and the state law will 
have no effect.186  

4. Anorexia: S. Rochelle McCrack-
in, Class of 2008, Review of An-
orexia Killed Her, but the System 
Failed Her: Does the American 
Insurance System Suffer from 
Anorexia?, 12 CONN. INS. L.J. 583 
(2006).

In Anorexia Killed Her, Beth A. Brunalli 
examines private insurance treatment of an-
orexia nervosa, insurance policy exclusions, 
and federal and state legislative respons-
es.187 

Symptoms and treatment affect how an-
orexia is classifi ed in the insurance indus-
try,188 and insurance policy defi nitions tend 
to classify it as a mental illness.189 Under cur-
rent legal limits, the insurance industry may 
impose greater restrictions on mental health 

178. Hawkins, supra note 173, at 207.
179. Id.

180. Id. at 208 (analogizing Bragdon v. Abbott, 524 U.S. 624 (1998) (holding HIV-positive woman’s infection “sub-
stantially limited her ability to reproduce and bear children”).
181. Id. (discussing Saks v. Franklin Covey Company, 117 F. Supp. 2d 318 (S.D. N.Y. 2000) aff’d in part, remanded 
in part, 316 F.3d 337 (2d Cir. 2003)).
182. Id.

183. ARK. CODE ANN. § 23-85-137 (2007).

184. Ark. Ins. Dep’t. Rule and Regulation 1, § 1(5)(B)(2006).

185. Hawkins, supra note 173, at 215 (e.g., limiting IVF treatment to one attempt).
186. Id. at 219 (noting The Family Building Act, proposed in February 2005, addressed ERISA exemptions and pro-
posed innovations).
187. Beth A. Brunalli, Anorexia Killed Her, but the System Failed Her: Does the American Insurance System Suffer 
from Anorexia?,12 CONN. INS. L.J. 583 (2006).
188. Id. at 591-622. 
189. Id. at 583. 
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190. Id. at 594.
191. Id. at 592.
192. Id. at 593. 
193. Id. at 592-95. 
194. Both are subject to ERISA; only health insurance plans, and not “employment benefi t plans” must comply with 
state and federal insurance regulations. Id. 
195. Id. at 595-98. 
196. A treatment stipulation would limit the number of days for hospitalization, e.g., 10-15 days for some form of 
inpatient treatment; 10-15 sessions for outpatient treatment and one nutritional visit annually.” Id. 
197. Id. at 595.
198. Id. at 596.
199. Id. at 599 n.15. 
200. Id. at 599. 
201. Mental Health Parity Act of 1996, Pub. L. No. 104-204, Title VII, § 702 (codifi ed as amended at 42 U.S.C. 
§ 300gg-5; 29 U.S.C. § 1185a). 
202. Brunalli, supra note 187, at 600-01. 
203. Id. at 604.
204. Id. at 606. 
205. 29 U.S.C § 1185(b)(2) (2000). 
206. Id. § 1185a(c)(2) (2000). 

coverage.190 Employment healthcare ben-
efi ts exist through “insured” plans191 or “self 
insured plans,”192 each with its own set of 
defi nitions. Additionally, analysis of private 
insurance often implicates the Employment 
Retirement Income Security Act (ERISA).193

These features result in restrictive cov-
erage related to construction of specifi c con-
tract-specifi c terms like “mental health” and 
“other physical impairment.”194  These con-
tractual defi nitions govern.195 Mental health 
treatment stipulations,196 fi nancial stipula-
tions and cost-sharing arrangements limit 
coverage.197  

Under fi nancial stipulations and cost-shar-
ing agreements, anorexia patients fi nance an 
average of $80,000 for a single incident with 
$130,000 of expenses (61% of treatment ex-
pense), compared to out-of-pocket expense 
of $1,800/$60,000 split (3%) for treatment of 
a physical injury.198 This coverage disparity 
has led to an increase in mental health liti-
gation where the courts split on the central 

physical-mental distinction:199 with doctrinal 
differences focusing on (1) origin, (2) symp-
toms, or (3) treatment.200 

Brunalli observes that the Mental Health 
Parity Act of 1996 (MPHA)201 contains inher-
ent limitations on coverage for anorexia.202  
First, the MHPA’s broad mental illness defi -
nition neither includes nor excludes anorexia 
nervosa, allowing the carriers to fi ll in the gap 
with limiting policy defi nitions.203 Second, the 
MPHA allows for employers to opt out of cov-
erage.204 Third, the MPHA does not affect the 
“terms and conditions of an insurer’s plan”;205 
thus, a plan may continue to utilize treat-
ment stipulations that exclude the full range 
of medically necessary treatment. Finally, 
the MPHA allows two major exemptions: (1) 
a small employer exemption which automati-
cally excludes nearly 30% of U.S. workers; 
and (2) and an increased cost exemption that 
applies when MPHA compliance would in-
crease costs by 1% or more.206 
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Brunalli also examines two public health 
programs: Medicaid and the State Children’s 
Health Insurance (SCHIP) Program.207 
Emphasizing the shortcomings of both pro-
grams, Brunali observes that SCHIP pro-
grams vary by state.208 Medicaid requires 
Medicaid-qualifi ed providers as well as early 
and periodic screening, diagnosis, and treat-
ment.209  

Supporters of mental health parity recog-
nize the sharp limits on insurance protection 
for anorexia.210 While Arkansas is a mandat-
ed-benefi t state, state exemptions exclude a 
large number of individuals.211 Forty-one per-
cent of private sector employees are insured 
by ERISA-exempt self-insurance health ben-
efi t plans.212 Arkansas’s small-employer ex-
emption for fi rms with 50 or fewer employees 
excludes an additional 18%.213 A cost increase 
exemption excludes an unquantifi ed number 
of additional Arkansans from coverage.214 

Courts have not been fl ooded with litiga-
tion on the issue.215 The Arkansas Court of 
Appeals has addressed the mental/physical 
distinction216 and has affi rmed a trial court’s 
decision in favor of an insured, holding that 
“hospitalization and treatment [for bipolar 
disorder] were for a physical illness rather 
than a mental condition”217 It affi rmed, cit-
ing evidence the cause for the condition was 
physical.218 The Arkansas Supreme Court 
has subsequently held that whether the term 
“mental illness” is ambiguous is a question 
for the jury.219  

B. Property Insurance 

This section includes two useful annota-
tions, the fi rst on potential attorney liability 
for failure to recommend title insurance, and 
the second on the analysis of causation in 
property insurance. 

207. See Brunalli, supra note 187, at 622-27.
208. Id. at 625. 
209. Id. at 624. 
210. Confi dential phone interview with Arkansas defense attorney in Arkansas (April 4, 2008) (discussing Arkansas’s 
mental health programs, legislation, and medical services). 
211. See ARK. CODE ANN § 23-99-504(8) (2004).  
212. United States Department of Health and Human Services–Substance Abuse and Mental Health Services 
Administration, available at http://mentalhealth.samhsa.gov/publications/allpubs/SMA04-3872/part2.asp 
213. Id. 
214. Id.

215. Confi dential phone interview, supra note 210. “…there is need for litigation in this area; however, the proper 
defendant is likely discouraged by cost, resources and the exposure from litigation…” Id.

216. Arkansas Blue Cross and Blue Shield, Inc. v. Doe, 22 Ark. App. 89, 733 S.W.2d 429 (1987) (discussing the men-
tal/physical distinction in regards to bipolar disorder). 
217. Id. at 90, 733 S.W.2d at 430.
218. Id. at 93-94, 733 S.W.2d at 432-33.
219. Elam v. First Unum Life Ins. Co., 346 Ark. 291, 57 S.W.3d 165 (2001) (reversing 72 Ark. App. 54, 32 S.W.3d 
486 (2000)). 
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220. John C. Murray, Attorney Malpractice in Real Estate Transactions: Is Title Insurance the Answer?, 42 REAL 
PROP. PROB. & TR. J. 221 (2007).
221. Id. at 222.
222. Id. at 225.
223. Id. at 5.
224. Bohn v. Cody, 832 P.2d 71 (Wash. 1992).
225. Id. at 75-77.
226. Murray, supra note 220, at 226-27 (discussing Bohn, 832 P.2d at 75-77).
227. Id. at 229-31 (discussing Namoury v. Tibbetts, No. 3:04CV599 (WWE), 2005 WL 3466007 (D.Conn. Dec. 19, 
2005) (fi nding no malpractice based on evidence of good faith in the attorney’s dealings with his clients)).
228. Murray, supra note 220, at 239-41 (discussing Trimboli v. Kinkel, 123 N.E. 205 (N.Y. 1919)).
229. Trimboli, 123 N.E. at 205-06.
230. Id. at 206-07.

1. Title Insurance: Whitney Fer-
guson, Class of 2009, Review of 
Attorney Malpractice in Real 
Estate Transactions: Is Title 
Insurance the Answer?, 42 REAL 
PROP. PROB. & TR. J. 221 (2007).

In Is Title Insurance the Answer?,220 John 
C. Murray recognizes that, while courts have 
been reluctant to impose a duty to recom-
mend title insurance, an explanation of the 
risks involved and a recommendation for pur-
chasing title insurance may protect attorneys 
from potential malpractice actions.221 

In general, “a title search is not a guaranty 
of the accuracy of the recorded land records,” 
and courts will only hold attorneys liable for 
negligence in performing a search.222 To illus-
trate, a Connecticut court recognized that an 
attorney’s failure to explain or suggest title 
insurance is “not per se improper,” even if the 
insurance might have been benefi cial. 223

However, in the Washington state decision 
of Bohn v. Cody, the court recognized that an 
attorney could be negligent for failure to rec-
ommend that a non-client obtain a title re-
port.224 In Bohn, the defendant attorney, who 
represented a borrower, failed to recommend 
to the borrower’s mother that she obtain a ti-

tle report before loaning her daughter money. 
The Bohn court applied a multifactor balanc-
ing test, including the foreseeability of harm 
to the non-client and the degree of certainty 
that the non-client suffered injury;225 this fac-
tor analysis implies possible liability for fail-
ure to recommend a title report.  Liability for 
failure to recommend the purchase of title in-
surance is a next logical step.226

Murray also considers the analogy of a 
negligent title search through a Connecticut 
case in which the plaintiff sued his attorney 
for negligence and breach of contract, based 
on the attorney’s failure to perform a title 
search and obtain a credit report of the pur-
chasers.227   

Murray further considers the theory of 
failure to disclose a defect in the title. He il-
lustrates this theory with a New York case in 
which the court held an attorney’s negligent 
failure to mention a fl aw in the record to his 
client-seller could establish malpractice.228 
The attorney failed to communicate to the cli-
ent that he had found an invalid executor’s 
deed creating a defect in the record.229 After 
discovering the defect, the buyer successfully 
brought an action against the seller to recover 
his deposit and expenses; the seller recovered 
those damages from his attorney.230 Murray 
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projects that, had the defendant attorney rec-
ommended his client obtain title insurance, 
he might have avoided the malpractice judg-
ment.231

In a related situation, a court held an at-
torney liable for failing to ensure a proper 
recording, even though the recorder’s offi ce 
committed the error.232 Murray projects that 
title insurance might have protected the at-
torney from mis-indexed documents. 

While Murray advocates that attorneys 
take up the practice of explaining and recom-
mending the purchase of title insurance, title 
insurance will not provide a complete shield 
as illustrated by one case where the buyers 
purchased title insurance but failed to fi le a 
claim against the carrier until after the limi-
tations period had run.233 The court dismissed 
the buyers’ claim against the carrier, but held 
the attorney liable for failure to discover the 
restrictions in his title search.234 

In Arkansas, “title examination . . . consti-
tutes the practice of law in its strictest sense” 
and “requires . . . the securing of professional 
advice and assistance.”235 Arkansas law dem-
onstrates that the practice of law includes 
drafting, preparing instruments involving 
real estate transactions, and completing title 
searches for others.236

In Arkansas, a duty exists to search the 
record thoroughly for title defects, to “make 
a reasonable search of the relevant records to 
detect clouds or defects in title.”237 The issu-
ance of a title insurance policy is “predicated 
upon an examination of the public records” 
and in purchasing title insurance, the insured 
“expects to obtain a professional title search 
and opinion as to the condition of his title.”238 
Thus, the contractual agreement between 
the agent and client imposes upon the agent 
a duty to accurately discover any title defects 
and penalizes the agent for his negligence in 
such searches.239

Arkansas case law is primed to support 
one of the liability theories suggested in 
Murray’s national survey. First, title work is 
unquestionably the practice of law, and thus 
attorneys who engage in this type of work owe 
their clients a duty to provide “competence 
and integrity” and “freedom of full disclosure, 
with complete confi dence in . . . one’s coun-
selor in the defi nition and assertion of the 
rights in question.”240 Second, the duty estab-
lished by the contractual agreement between 
title insurance agents and clients can lead to 
a breach of contract action for negligent title 
searches.241 Because non-lawyer agents have 
been held accountable for their negligence in 

231. Murray, supra note 220, at 241.
232. Id. at 230.
233. Murray, supra note 220, at 237 (discussing Breck v. Moore, 910 P.2d 599, 605 (Alaska 1996)).
234. Id. at 606.
235. Beach Abstract & Guar. Co. v. Bar Ass’n of Ark., 230 Ark. 494, 326 S.W.2d 900, 903 (1959).
236. Id. at 500, 326 S.W.2d at 904 (holding non-lawyer who engaged in abstracting was engaged in the unauthorized 
practice of law); see also Ark. Bar Ass’n v. Block, 230 Ark. 430, 323 S.W.2d 912 (1959) (enjoining a real estate company 
from engaging in the illegal practice of law by performing certain title work).
237. Welch Foods, Inc. v. Chicago Title Ins. Co., 341 Ark. 515 , 17 S.W.3d 467, 471 (2000).
238. Bourland v. Title Ins. Co. of Minn., 4 Ark. App. 68, 627 S.W.2d 567, 571 (1982) (reversing summary judgment in 
favor of the insurer and remanding for factual fi nding as to whether insured knew of title defect, when insurer refused 
coverage based on policy exclusion of defects assumed).
239. Id.

240. Beach, 230 Ark. 494, 326 S.W.2d 900 (1959).
241. See Welch, 341 Ark 515 , 17 S.W.3d 467.
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Property Insurance Coverage Analysis, 36 WTR BRIEF 32 (2007).
243. Id. at 33.
244. Id. 
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247. See Washington Fire & Marine Insurance Co v. Ryburn, 228 Ark. 930, 931, 311 S.W.2d 302, 304 (1958) (“It is . . . 
well settled that exceptions and words of limitations will be strictly construed against the insurer); accord State Farm 
Fire & Cas. Co. v. Midgett, 319 Ark. 435, 892 S.W.2d 469, 471 (1995); National Investors Fire & Cas. Co. v. Preddy, 
248 Ark. 320, 451 S.W.2d 457 (1970).
248. See Phillips & Coplen, supra note 242, at 33.
249. New Hampshire Ins. Co. v. Frisby, 258 Ark. 39, 42, 522 S.W.2d 418, 420 (1975).
250. See Wash. Fire & Marine Ins. Co. v. Ryburn, 228 Ark. 930, 311 S.W.2d 302 (1958) (engaging in proximate cause 
analysis and broad construction of coverage provisions, to reject insurer’s argument that separate water damage in-
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such activities, it follows that those attorneys 
who engage in similar work may be vulner-
able to a legal malpractice lawsuit. 

Against this background, Murray suggests 
that attorneys protect themselves by recom-
mending the purchase of title insurance to 
those clients whom the attorneys advise in 
real estate matters.

  
2. Causation in Property Insur-

ance Claims: Heather Nicole 
Sutton, Class of 2009, Review 
of Concurrent Causation versus 
Effi cient Proximate Cause in 
First Party Property Insurance 
Coverage Analysis, 36 BRIEF 32 
(2007).

As Phillips and Coplen note in Concurrent 
Causation versus Effi cient Proximate Cause,242 
where multiple causes are present in the cause 
of an insured’s claim and “at least one cause 
would be included [under the policy] and at 
least one excluded . . . a ‘concurrent cause’ 
problem arises . . . .”243 A minority view allows 
for coverage whenever two or more causes 
contribute to a risk and one of them is cov-

ered under the policy.244 The order of events 
or the degree of contribution of the cause is 
irrelevant provided the cause “is not remote 
or tenuous in nature.”245 By contrast, the ma-
jority of courts apply an “effi cient proximate 
causation” standard, which requires coverage 
only where the cause that sets the damage-
causing series of events into motion is also 
the predominant cause of the injury.246 

The courts have adopted a general policy 
to provide coverage through broad interpreta-
tion of policy language and narrow interpre-
tation of exclusionary language.247 Phillips 
and Coplen explain that, where a concurrent 
causation approach is used, coverage under a 
policy is required any time one of the causes 
“contributes in a meaningful way . . .” to the 
property damage where that cause is not ex-
cluded from the policy.248 Remote causes of 
damage are not considered; therefore, the 
but-for analysis ends upon the determination 
that a cause was “remote.” 

Arkansas has followed the majority view, 
allowing for recovery when the damage is 
substantially caused by a risk covered in the 
insurance policy,249 an approach that dates 
back to 1958.250  
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Effi cient proximate cause requires that 
a cause be “the ‘leading’ or ‘predominant’ 
cause” of the loss in order for the insurer to be 
liable under the policy for the loss.251 Where 
an excluded cause is the predominant cause, 
the insurer may deny the claim. “Whether a 
cause of loss is the effi cient proximate cause 
of the loss is a question of fact.”252 Remote 
causes may not be considered as the cause of 
the risk; the effi cient proximate cause theory 
focuses on the event that “‘set in motion’ the 
chain of events leading to [a] loss . . . .”253  

The danger to an insurer is that under ei-
ther the majority or the minority view, a court 
may require the insurer to provide coverage 
for a loss that the insurer had specifi cally 
intended to exclude. The danger of court-im-
posed coverage is more likely to manifest in 
those situations where one of the causes is ex-
cluded from coverage, and one of the causes is 
covered by the policy. Expansion of coverage 
through litigation is the countervailing carri-
er concern that drives the carrier’s litigation 
posture when multiple causes have created 
the harm.254 

To narrow coverage and set more defi nite 
guidelines within the insurance industry, in-
surance companies include policy language 
that is designed to avoid application of the 
multiple causation theories. The usual lan-
guage is “[s]uch loss is excluded regardless of 
any other cause or event contributing concur-

rently or in any sequence to the loss.”255 While 
recognizing the carrier has an understandable 
motivation to limit its fi nancial obligation to 
specifi c risks, some jurisdictions have found 
that the limitation is against public policy.256 
However, most jurisdictions allow such limi-
tations, including Arkansas.257 

 
C. Workplace Insurance

This last section focuses on two loosely 
related annotations, both arising in the em-
ployment setting. One focuses on corporate 
owned life insurance and the other focuses on 
the intersection of workers’ compensation in-
surance with federal bankruptcy law.

1. Corporate Owned Life Insur-
ance (COLI): John Stacks, Class 
of 2009, Review of Corporate 
Owned Life Insurance: Another 
Scheme that Takes Advantage 
of Employees and Shareholders, 
58 U. MIAMI L. REV. 653 (2004).

Susan Martin, in Another Scheme, ex-
amines the practice of corporate owned life 
insurance (COLI).258 Prevalent among large 
banks that have held COLI policies valued 
somewhere in the billions,259 it has also been 
used by Wal-Mart which, at one point, had 
350,000 employees covered by COLI’s.260

251. See Phillips & Coplen, supra note 242, at 33.
252. Id. at 40.
253. Id. at 42.
254. Mulitple causation coverage restrictions are absolutely not clear to consumers of insurance.
255. Phillips & Coplen, supra note 242, at 42.
256. Id. 

257. Considerations that could prohibit an insured’s attempt to preclude application of the effi cient proximate cause 
doctrine through contract language include public policy, reasonable expectations and statutory prohibition. Id. 
258. Susan Lorde Martin, Corporate Owned Life Insurance: Another Scheme That Takes Advantage of Employees 
and Shareholders, 58 U. MIAMI L. REV. 653 (2004).
259. Theo Francis & Ellen E. Schultz, Big Banks Quietly Pile Up ‘Janitors’ Insurance, WALL ST. J., May 2, 2002, at 
C1.
260. Martin, supra note 258, at 661. See also Wal-Mart v. AIG, 2004 WL 405913 (Del. Ch. 2004) (unreported).
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COLI’s originated with “key man” or “key 
person” insurance, to cover employees criti-
cal to the operation of the business and who 
are not easily replaced. Corporations have an 
insurable interest in such employees, and the 
practice does not generate debate.261

By contrast, the use of COLI policies with 
respect to “rank and fi le” employees is a con-
troversial practice because such employees 
are fungible and their departure does not 
cause irreparable harm to the corporation. 
While it is costly to hire and train new em-
ployees, a COLI theoretically makes an in-
sured employee worth more to a corporation 
dead than alive. To this end, COLI’s are com-
monly known by the terms “dead janitor poli-
cies” and “dead peasant policies.”262 In some 
corporations, income from COLI payouts 
constitutes up to 12 percent of total net in-
come.263

Historically, corporations received a large, 
tax-free payout through COLI transactions; 
in addition, many responsible corporations 
used COLI payouts to fund pension plans.264 
However, COLI’s have also been used as tax 
avoidance vehicles because corporations were 
able to deduct the interest costs incurred in 
fi nancing these policies.265 Tax benefi ts would 
extend to the use of policies as loan mecha-
nisms, in which the corporation would take 

a “loan” against the cash value of the policy. 
Because it would be a loan, no taxable event 
occurs, even though the loan would not actu-
ally have to be repaid until the policy would 
pay out upon the insured’s death—a tax-free 
event.266 Even with redemption of part of the 
cash value of the policy, no taxable event 
would occur, because redemptions would be 
subtracted from the corporation’s basis in the 
cash value, not the increased value (gains), 
which are taxable.267

The Tax Reform Act of 1986 added limi-
tations to these deductions.268 Because the 
death benefi t payment was tax-free to the 
benefi ciary, the Reform Act was designed to 
limit corporate ability to avoid taxes on both 
the front and the back end of the life insur-
ance transaction. The Pension Protection Act 
of 2006 set further limits on the tax-free sta-
tus of the death benefi t for a COLI.269 Under 
this Act, a corporation that uses COLI’s is 
taxed on the death benefi t unless the dece-
dent was an employee within the previous 
twelve months, was a director or highly com-
pensated employee at the time of the policy 
issue, or proceeds of the policy have been di-
rected to the family.270

In those instances where the corporation 
does not disclose the fact that it holds COLI’s 
on its employees, such non-disclosure has led 
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to litigation. In Texas, a widow obtained COLI 
benefi ts because, under Texas state law, Wal-
Mart did not have an insurable interest in her 
husband.271 Had the Texas case been brought 
under Arkansas law, however, a contrary re-
sult would have been likely. Arkansas statu-
tory law recognizes an insurable interest and 
expressly allows corporations to purchase life 
insurance policies on key employees.272 

2. Worker’s Compensation and 
Bankruptcy Priority: Craig 
Sherrer, Class of 2009, Review 
of Workers’ Compensation is not 
an Employee Benefi t Program: 
Howard Delivery Services, Inc. 
v. Zurich American Insurance 
Company, 45 Duq. L. Rev. 745 
(2007).

 
Matthew J. Bates, in Not an Employee 

Benefi t Program,273 analyzes a 2006 United 
States Supreme Court decision that resolved 
a split in the circuits as to whether workers’ 
compensation insurance was part of an em-
ployee benefi t plan and holding that it was 
not.274 The Court held that unpaid workers’ 
compensation premiums owed to a private 

creditor are not part of the employee’s ben-
efi t plan and as such are not afforded prior-
ity status,275 adopting the analysis the Eighth 
Circuit had taken in the circuit split.276 The 
Court reasoned that workers’ compensation 
insurance shields employers from tort liabil-
ity,277 making workers compensation insur-
ance more like liability insurance than an 
employee benefi t.278  

Bates, after detailing the history of the 
relevant bankruptcy code provision, con-
cludes that the Court read language into the 
statute: “In holding that an ‘employee benefi t 
plan’ may not simultaneously benefi t the em-
ployer, [the Court] maintained that the term 
implicitly excluded programs that benefi t 
both employees and employers alike.”279 

After the Supreme Court’s decision in 
Howard, one bankruptcy court in the Eighth 
Circuit has demonstrated the continuing vi-
tality of the Bankruptcy Code’s priority pro-
vision for employee benefi t plans.280

For further reading:

The students who drafted these annota-
tions and conducted the Arkansas law up-
dates that accompany them participated in a 

271. Id.

272. ARK. CODE ANN. § 4-26-204(4) (2007) (empowering a corporation to “procure for its benefi t insurance on the life 
of any employee or offi cer whose death might cause fi nancial loss to the corporation, and to this end, the corporation 
is deemed to have an insurable interest in its employees and offi cers”).
273. Matthew J. Bates, Worker’s Compensation is not an Employee Benefi t Program: Howard Delivery Service, Inc. 
v. Zurich Am. Ins. Co., 45 DUQ. L. REV. 745 (2007).
274. Howard Delivery Serv., Inc. v. Zurich Am. Ins. Co., 547 U.S. 651 (2006).
275. Id.

276. In re HLM Corp.,62 F.3d 224 (8th Cir. 1995).
277. Id. at 50.
278. Bates, supra note 273.
279. Id. at 760.
280. See In re Falcon Products, Inc., 372 B.R . 474 (Bankr. E.D. Mo. 2007).
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281. TOM BAKER, INSURANCE LAW AND POLICY (2d Ed. Aspen 2008).
282. ROBERT H. JERRY, II & DOUGLAS R. RICHMOND, UNDERSTANDING INSURANCE LAW (4th ed. 2007). 
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text (Misrepresentation); and see Catherine L. Odom, Note, Merit or Mandatory Preference?: The Effect of Huber v. 
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accompanying text (genetic testing).

full semester insurance survey course. That 
course was well-informed by a casebook281 and 
a single-volume treatise;282 both are excellent 
sources for additional reading and reference 
in the insurance arena. Both are written from 
a practice perspective, with generous citation 
to secondary authorities and primary leading 
case law. 

The casebook’s recent second edition in-
cludes a new Automobile Liability Insurance 
section that highlights very basic and recur-
ring issues in auto insurance litigation, in a 
compact number of pages.283 The automobile 
liability materials include lead case treat-
ment of the omnibus clause, the family mem-
ber exclusion, the “arising out of the use of an 

automobile” limitation, and the intersection 
between automobile and homeowners poli-
cies. 

Other insurance articles by this annotation 
editor, as noted earlier in this text, include: 
The Mouse in the Annotated Bibliography: an 
Insurance Law Primer284 and Non-profi t Risk; 
Non-profi t Insurance.285 

Finally, several of the contributors to this 
collection have served as editors and/or stu-
dent authors for the University of Arkansas 
School of Law’s publications; each of those 
publications are represented by contributors 
to this compilation: Arkansas Law Review,286 
The Journal of Food Law and Policy,287 and 
The Journal of Islamic Law and Culture.288


