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In 1993 the Arkansas General Assembly 
enacted a new workers= compensation code.1 
This law (Act 796) made major revisions to 
Arkansas law, especially with regards to 
whether or not a worker=s injury was covered 
by workers= compensation. The new law stat-
ed that there was no coverage for an Ainjury 
which was inflicted upon the employee at a 
time when employment services were not be-
ing performed.”2

Since 1993 Administrative Law Judges 
(ALJ), the Workers= Compensation Commission 
(Commission) and the courts have struggled to 
carry out the mandate issued by the General 
Assembly. The struggle has been made es-
pecially challenging in those cases in which 
a worker would clearly have been covered in 
most other jurisdictions, and even in Arkansas 
under the law as it existed prior to 1993. This 
paper reviews those cases involving the ques-
tion of whether or not employment services 
are being performed so that an injury is com-

pensable under Arkansas workers= compensa-
tion code. In each section reference is made 
to Larson's Workers' Compensation Law,3 a 
treatise frequently cited by courts as stating 
the Ageneral rule@ applicable in most jurisdic-
tions.

Restroom (personal comfort) breaks

Accidents occurring while an employee 
is on the way to or from toilet facilities, 
or while he or she is engaged in reliev-
ing himself or herself, arise within the 
course of employment.4

Under the pre 1993 law, workers injured 
while going to or from or actually using the toi-
let were covered by workers= compensation, as 
is the case in all other states. However, since 
1993 a number of cases have addressed the is-
sue of whether the Apersonal comfort@ doctrine 
is still the law in Arkansas. The most fre-
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1. Ark. Acts 1993, Pub. L. No. 796.
2. Ark. CoDe ANN. ' 11-9-102(4)(B)(iii).
3. Lex k. LArsoN, LArsoN=s workers= ComPeNsAtioN LAw (2006).
4. Id., vol 2, Sec. 21.05(3).



92

ARKANSAS LAW NOTES 2007

5. 49 S.W.3d 126 (Ark. App. 2001). 
6. 991 S.W.2d 618 (Ark. App. 1999).
7. 49 S.W.2d at 129.
8. 49 S.W.3d at 137, 138, citing Ray v. University of Arkansas and other cases (none of which actually involved a 
bathroom break).
9. 49 S.W.3d at 138, 139.
10. 49 S.W.3d at 140.
11. 49 S.W.3d at 140.

quently cited case on this point was decided 
in 2001 by the Court of Appeals. The case was 
Matlock v. Arkansas Blue Cross Blue Shield.5 
In this case the worker was injured in a fall 
after a trip to the bathroom. Her claim for 
benefits was denied by the Commission, but 
this was reversed by the Court of Appeals. 
The court began by stating that Awe serve no-
tice that our statement in Beaver v. Benton 
County6 that >the personal-comfort doctrine is 
no longer the law,= was obiter dictum.”7 It is 
important to note that the court did not state 
that the personal comfort doctrine was in fact 
the law in Arkansas — merely that the previ-
ous opinion=s statement that it was NOT the 
law was dictum. The court went on to indi-
cate that Athe fact that a worker is injured 
while attempting to satisfy a personal need is 
not, per se, dispositive regarding whether she 
was performing employment services when 
the accident occurred.”8 The court then stat-
ed that a number of factors may be relevant 
in determining whether conduct falls within 
the meaning of Aemployment services,@ with 
no one factor being dispositive. These factors 
include the following:

Whether the accident occurs at a time, •	
place, or under circumstances that fa-
cilitate or advance the employer=s in-
terests;
Whether the accident occurs when the •	
employee is engaged in activity nec-
essarily required in order to perform 
work;

Whether the activity engaged in when •	
the accident occurs is an expected part 
of the employment;
Whether the activity constitutes an in-•	
terruption or departure, known by or 
permitted by the employer either tem-
porally or spatially, from work activi-
ties;
Whether the employee is compensated •	
during the time that the activity oc-
curs;
Whether the employer expects the •	
worker to cease or return from permit-
ted non-work activity in order to ad-
vance some employment objective.9

Applying these factors, the court held that 
the employee was Amanifestly advancing the 
employer=s interest by returning to work af-
ter an authorized or permitted rest period.”10 
The rest room facilities themselves were pro-
vided by the employer not only for the ben-
efit of customers but also for workers, who 
otherwise would have to leave the premises 
when personal comfort breaks became nec-
essary. The court concluded by stating that 
Athe strict-construction requirement of Act 
796 does not obligate the Commission and 
courts to ignore biology, anatomy, or human 
physiology.”11

There can be no doubt that even though 
never specifically stated by the court, this 
decision stands for the proposition that the 
Apersonal comfort@ doctrine is to be the law 
in Arkansas. In dissent, Justices Robbins and 
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Roaf recognized this fact, and stated that Athe 
sole dispositive issue in this case is whether, 
under our present employee-unfriendly work-
ers= compensation law, an employee is per-
forming employment services, i.e. performing 
a service for her employer, when she is going 
to the toilet. The majority holds that she is, 
and in doing so, violates the legislative man-
date of Ark. Code Ann. Sec. 11-9-704(c)(3) by 
applying a strained, liberal construction in 
this law.”12

Also dissenting was Justice Vaught, who 
stated that:

[t]here is not one judge, or any reason-
able person, who would not believe 
that the law should provide workers= 
compensation coverage for Ms. Matlock 
when she was injured after leaving 
her desk during regular work hours to 
use the restroom. As discussed by the 
majority, under prior Arkansas law 
personal comforts were an integral 
part of the work day and were covered 
routinely as necessary adjuncts to the 
work experience. Other jurisdictions 
universally recognize them and provide 
coverage. However, by Act 796 of 1993, 
the Arkansas General Assembly made 
a conscious decision to limit the rights 
of employees and to limit the liabilities 
of employers. Today this court begins 
to reverse that direction. I applaud my 
colleagues= activism and agree whole-
heartedly in the result, but I conclude 
that the court has usurped the legisla-
tive function.13  

The year after the Matlock case was decid-
ed this issue was addressed by the Supreme 
Court in two cases decided on March 7, 2002. 
In Pifer v. Single Source Transportation14 a 
truck driver was injured while returning to 
his truck from the rest room at his employer=s 
terminal. He had left the truck running as he 
Ahad to go to the bathroom very bad. . . .” He 
intended to return to the truck to do his pa-
perwork, complete his log book, and do a safe-
ty check, but he was struck by a co-worker=s 
pickup before he could get to the truck. The 
ALJ found that the injury was compensable, 
but the Commission reversed. The Supreme 
Court reversed the Commission and rein-
tated the ALJ=s decision. The court declined 
to specifically apply the Apersonal comfort@ 
doctrine, stating that Ato automatically ac-
cept a personal-comfort activity as providing 
employment services would impermissibly 
broaden the requirements of Act 796.”15 On 
the other hand, they also refused to automat-
ically reject a personal comfort activity as be-
ing an impermissibly narrow interpretation 
of Act 796. Instead, the court stated that Athe 
critical issue is whether the employer=s in-
terests are being advanced either directly or 
indirectly by the claimant at the time of the 
injury.”16 This issue was resolved in favor of 
the worker, the court stating that Awe hold 
that Mr. Pifer=s restroom break was a neces-
sary function and directly or indirectly ad-
vanced the interests of his employer.”17 The 
court also said that Ain so holding, we over-
rule all prior decisions by the Arkansas Court 
of Appeals to the extent that they are incon-
sistent with this opinion.”18

12. 49 S.W.3d at 141, Justices Robbins and Roaf, dissenting.
13. 49 S.W.3d at 142, Justice Vaught, dissenting.
14. 69 S.W.3d 1 (Ark. 2002).
15. 69 S.W.3d at 4.
16. 69 S.W.3d at 5.
17. 69 S.W.3d at 5.
18. 69 S.W.3d at 5.
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19. 69 S.W.3d 14 (Ark. 2002).
20. In a case preceding these two cases, the Court of Appeals stated that Awe are not unmindful of the fact that this 
court, in dicta, has stated that the >personal comfort= doctrine has been abrogated by the passage of Act 796 of 1993...@  
Clardy v. Medi-Homes LTC Services, LLC, 55 S.W.3d 791 (Ark. App. 2001), referring to Beaver v. Benton County, 991 
S.W.2d 618 (Ark. App. 1998). This statement would appear to be invalidated by the Pifer and Collins decisions handed 
down one year later.
21. 69 S.W.3d at 5, 69 S.W.3d at 19.
22. 91 S.W.3d 93 (Ark. App. 2002), discussed in text at note 40, infra.
23. 91 S.W.3d at 96, Justice Griffin, concurring.
24. LArsoN=s workers= ComPeNsAtioN LAw, Vol 2, Sec. 21.1.

The second case, Collins v. Excel Specialty 
Products,19 involved a production worker 
rather than a truck driver, but in all material 
respects the facts of the case were the same 
as in Pifer. Using language virtually identi-
cal to that which was used in Pifer, the court 
held that the worker was covered by worker=s 
compensation during the time of her personal 
comfort break.

It is obvious that the practical result of 
these cases is to adopt the personal comfort 
doctrine in Arkansas at least insofar as it ap-
plies to restroom breaks. It is all but impos-
sible to imagine a scenario in which a worker 
on a restroom break would not be deemed 
to be advancing the interests of the employ-
er under the standards pronounced by the 
Supreme Court. Why the court chose not to 
specifically state that the personal comfort 
doctrine is the law in Arkansas is something 
of a mystery.20  

Another interesting aspect of these cas-
es is the court=s statement in both opinions 
that Awe decline to adopt the factors identi-
fied by the court of appeals in Matlock v. Blue 
Cross.”21 These factors were the ones identi-
fied as relevant in determining whether con-
duct falls within the meaning of employment 
services. However, the court failed to articu-
late what factors should in fact be used, other 
than to say that the critical issue was whether 
or not the employer=s interests were being ad-

vanced. This was actually the very first factor 
mentioned in Matlock. It is unclear whether 
or not the court is stating that the other five 
factors are to be completely disregarded, and 
if they are, what factors should take their 
place. On this point, in the case of Wal-Mart 
Stores, Inc. v. Sands22 Justice Griffin, in a 
concurring opinion, stated the following:

As the author of the Matlock opin-
ion, I seize this opportunity to address 
the continuing viability of the Matlock 
factors . . . I concur to emphasize that 
while our supreme court may have de-
clined to adopt these factors formally, 
the supreme court did not hold that 
these factors are wrong. . . . Quite to 
the contrary, the supreme court quotes 
language from Matlock that essential-
ly traces the factors in question in sup-
port of the supreme court=s reasoning. 
Thus, the Matlock factors are viable 
and remain unchallenged. . . .23

Breaks other than restroom breaks

Employees who, within the time and 
space limits of their employment, en-
gage in acts which minister to personal 
comfort, do not thereby leave the course 
of employment.24
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Contrary to the general rule as stated 
by Larson, it has frequently been held by 
Arkansas courts that under the 1993 law a 
worker who is on a break (other than a rest-
room break) is not performing work and 
hence is not covered by Arkansas workers= 
compensation laws. Illustrative of this rule is 
the case of Robinson v. St. Vincent Infirmary 
Medical Center.25 In this case the worker was 
employed as a housekeeper and part time 
supervisor for St. Vincent Medical Infirmary 
Medical Center. On the day of her injury she 
had finished cleaning an operating room and 
was proceeding to another floor to get her coin 
purse and eat her lunch. The injury occurred 
as she was leaving the elevator. Her claim for 
workers= compensation was denied by the ALJ, 
the Commission, and finally by the Arkansas 
Court of Appeals, which held that her injury 
was not compensable as employment services 
were not being performed. The worker ar-
gued that in fact at the time of her injury she 
was not on a break, and was advancing the 
interests of her employer. She further argued 
that even if she were on a break she would 
still be covered, based upon the precedent set 
in Ray v. University of Arkansas26 in which 
a worker on a break was held to be covered 
by worker=s compensation. However, in that 
case the worker was required to be available 
to help a student who needed assistance, and 
hence could be deemed to be performing work 
even while on a break. In this case, the court 

stated that the worker was in fact on a break, 
and that the employer Agleaned no benefit 
from appellant going to the fourth floor to get 
her lunch. Her action was totally personal in 
nature. . . .”27

Another case illustrating the applica-
tion of the basic rule under the 1993 law is 
Harding v. City of Texarkana.28 In this case 
the worker was injured on her way to the 
smoking area provided by her employer. Her 
workers= compensation claim was rejected 
by the Commission, and she appealed to the 
Court of Appeals. Her appeal was stated to be 
based upon Apublic policy@ grounds, arguing 
that her break allowed her to relax, which in 
turn helped her to work more effectively. The 
court noted what while it was Anot unsympa-
thetic@ to this creative argument and while her 
claim would have been viable under the prior 
law, Athe legislature, rather than the courts, 
is empowered to declare public policy.”29 The 
court stated that Aalthough appellant=s break 
may have indirectly advanced her employer=s 
interests, it was not inherently necessary for 
the performance of the job she was hired to 
do.”30

Other cases illustrating the application of 
this rule under the 1993 law are McKinney v. 
Trane Co.31 and Clardy v. Medi-Homes LTC 
Services LLC.32 In the McKinney case a work-
er was injured on his way to a smoke break, 
and argued that such a break would allow him 
to return to work refreshed and better able to 

25. 196 S.W.3d 508 (Ark. App. 2004).
26. 990 S.W.2d 558 (Ark. App. 1999), discussed at note 35, infra.
27. 196 S.W.3d at 511. The court also rejected the worker=s rather creative argument that by cleaning up coffee 
associated with her fall she was advancing the interest of her employer. It was noted that this occurred after her fall, 
and would be of no consequence in determining whether she was performing work at the time of the fall.
28. 970 S.W.2d 303 (Ark. App. 1998).
29. 970 S.W.2d at 304, citing Teague v. State, 946 S.W.2d 670 (Ark. 1996).
30. 970 S.W.2d at 304.
31. 143 S.W.3d 581 (Ark. App. 2004).
32. 55 S.W.3d 791 (Ark. App. 2001).
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33. 143 S.W.3d at 584.
34. 55 S.W.3d at 795. In a note the court cited LArsoN=s workers= ComPeNsAtioN LAw suggesting that such a de 
minimus rule might apply in other jurisdictions.
35. 990 S.W.2d 558 (Ark. App. 1999).
36. 990 S.W.2d at 561.
37. 984 S.W.2d 833 (Ark. App. 1999). 
38. 984 S.W.2d at 834.
39. The court distinguished this case from the case of Hightower v. Newark Public School System, 943 S.W.2d 608 
(Ark. App. 1997), as in Hightower the worker was injured in the parking lot before she had ever begun work. See note 
88, infra.

complete his work. As in Harding the court 
held that while he would have been covered 
under the prior law, the current worker=s com-
pensation law does not provide coverage as he 
was Ainvolved in nothing generally required 
by his employer and he was doing nothing to 
carry out the employer=s purpose; thus, the 
employer gleaned no benefit from his activi-
ties on break.”33 The court also rejected the 
argument that the worker should have been 
covered because the break was taken pursu-
ant to a union negotiated contract.

In the Clardy case the worker walked a 
very short distance (about ten feet) to engage 
in social conversation with an off duty worker, 
and was injured coming back from the visit. 
The ALJ had initially held that the worker=s 
injury was covered as this was a Ade minimus 
deviation@ from her work The Commission 
reversed, issuing majority, concurring, and 
dissenting opinions. The Court of Appeals 
affirmed the Commission=s ruling. The court 
stated that Awe can find no authority under 
our post 1993 workers= compensation law for 
carving out a >de minimus= exception to the 
requirement that the employee be engaged in 
the performance of employment services at 
the time an injury occurs.”34

While the above cited cases might lead 
one to believe that it would be rare indeed 
for a worker on break to be successful in a 
worker=s compensation case, in fact there are 
numerous reported cases in which the Court 

of Appeals has found such a worker to be cov-
ered. One such case is Ray v. University of 
Arkansas.35 In this case a food service worker 
at the University of Arkansas on a fifteen 
minute paid break was injured when she 
slipped in a puddle of salad dressing. The 
Commission held that she was not covered 
as she was not performing work. In revers-
ing the Commission=s ruling, the court noted 
that the employer=s policy was that if a work-
er on break was approached by a student who 
needed assistance, the worker was to aban-
don her break and assist the student. Hence, 
at the time of the injury the worker was doing 
something that was required by the employer. 
In the words of the court, Awhen a claimant is 
doing something that is generally required by 
his or her employer, the claimant is providing 
employment services.”36  

In Crossett School District v. Fulton37 a 
school teacher realized that to complete a 
specific project which she had been given she 
needed to use her glasses, which were in her 
car. She went to the car to get her glasses, 
and was injured while walking back to the 
building. The court stated that the ques-
tion is Awhether retrieving reading glasses 
required to complete a duty of employment 
is an employment service.”38 The court held 
that it was. She was given an assignment 
which required her glasses, and she was 
injured while attempting to complete the 
assignment.39 In Wal-Mart Stores, Inc. v. 
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Sands,40 both the Commission and the Court 
of Appeals held that a worker was performing 
work when she was returning her purse to 
her locker after a scheduled break. This was 
necessitated by the fact that Wal-Mart had 
an elaborate loss prevention system which 
required her to return her personal items to 
her locker at the end of her break. The court 
affirmed the Commission=s decision, stating 
that Areasonable minds could quite clearly 
find that the injury occurred within the time 
and space boundaries of the employment, 
while appellee was carrying out Wal-Mart=s 
purpose or advancing Wal-Mart=s interest.”41  

In Arkansas Methodist Hospital v. 
Hampton,42 it was held that a nurse was cov-
ered by worker=s compensation despite the 
fact that her injury occurred while she was 
walking to the cafeteria to pick up breakfast 
for herself and the staff in the Intensive Care 
Unit. Both the Commission and the Court of 
Appeals believed that she was performing 
work, mainly because the hospital obtained 
a benefit from her act of going to get break-
fast for her fellow nurses. Specifically, it re-
duced the number of times that the ICU unit 
was less than fully staffed. The court noted 
that the nurses worked twelve hour shifts, 
and that if the normal meal break procedure 
had been used understaffing at certain times 
would have resulted. Furthermore, the prac-
tice was one which the employer was aware 
of and which by implication they permitted.

In White v. Georgia Pacific43 the employ-
ee was a fork lift driver who was injured 
while on his way to the smoking area. His 

claim was denied by the Commission as well 
as by the Court of Appeals. However, the 
Supreme Court granted the employee=s peti-
tion for review, and eventually reversed the 
Commission=s ruling. The reversal was based 
upon the court=s belief that during his break 
the worker was obligated to keep his eye on 
the veneer dryers (for lumber). If one of the 
dryers needed to be loaded, or if the super-
visor needed him for some other reason, the 
worker would have to immediately return to 
work. The court concluded that the facts were 
similar to those in the Ray case, in which the 
food service worker had to be ready to assist a 
student even while on break.44 Justice Glaze, 
in a concurring opinion, stated that he was 
of the opinion that where the employer as 
a matter of policy establishes work breaks, 
then injuries sustained during the break may 
be compensable.

The possibility that a worker on break 
might be able to argue successfully that he or 
she was performing work has been greatly en-
hanced by the case of Wallace v. West Fraser 
South.45 In Wallace the Court of Appeals, in a 
split decision, reversed the Commission and 
held that the claimant=s injury was compens-
able. Wallace was hired as a fork lift driver, 
and was allegedly on his way back from a 
break when he was injured when he stepped 
on a board that was on a block of concrete. In 
a statement made to an insurance claim ad-
juster shortly after the accident, he indicat-
ed that he was injured Acoming off a break.@ 
However, his testimony at the hearing stated 
that he had returned to work and was going 

40. 91 S.W.3d 93 (Ark. App. 2002).
41. 91 S.W.3d at 96.
42. 205 S.W.3d 848 (Ark. App. 2005).
43. 6 S.W.3d. 98 (Ark. App. 1999).
44. Note 35, supra.
45. 203 S.W.3d 646 (Ark. App. 2005).
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46. 203 S.W.3d at 649.
47. ___ S.W.3d ___, 2006 WL 181974 (Ark. 2006).
48. ___ S.W.3d ___, 2006 WL 181974, 3.
49. 69 S.W.3d 14 (Ark. 2002).
50. 2006 WL 181974, 4. It should be noted that this does not seem to offer any reason why Abathroom break@ precedents 
should apply to non bathroom break situations.
51. 2006 WL 181974, 4. This appears to be the first time that an Arkansas court has suggested that there may be a 
different outcome in a Abreak@ case depending upon whether the worker is Agoing to@ or Areturning from@ the break.
52. Note 35, supra.

to ask a fellow worker a question. The Court 
of Appeals held that the disputed facts did 
not affect the outcome of the case. The court 
stated that Aat the time his injury occurred, 
appellant was crossing a board, placed across 
the ditch for that purpose, in order to return 
to his forklift and continue his workday. No 
further inquiry is necessary. . . . We hold that 
appellant=s crossing the board in order to re-
turn to work was an activity that directly ad-
vanced his employer=s interests and therefore 
constituted employment services.”46 

 The employer filed a petition for a review 
of the case by the Arkansas Supreme Court. 
The court agreed to hear the case, leading 
some to believe that the court would reverse 
the Court of Appeals, whose decision seemed to 
be completely at odds with the precedents set 
in prior cases. However, the Supreme Court 
ultimately agreed with the Court of Appeals 
that the injury sustained by the worker was 
compensable.47 The court stated that the test 
is whether or not the injury occurred Awithin 
the time and space boundaries of the em-
ployment, when the employee was carrying 
out the employer=s purpose or advancing the 
employer=s interest directly or indirectly.”48 It 
was noted that the employee=s injuries clear-
ly occurred within the time and space bound-
aries; the only question was whether or not 
he was advancing the employer=s interests, 
either directly or indirectly, at the time of the 
accident. The court held that he was, despite 

the fact that he was returning from a break. 
In reaching this conclusion the court began by 
citing Collins v. Excel Specialty Products,49 a 
case which involved a worker returning from 
a restroom break. The employer pointed out 
that injuries occurring while going or coming 
from restroom breaks have generally been 
given special treatment in worker=s compen-
sation cases, but the court stated that Awhile 
those cases dealt specifically with injuries sus-
tained during an employee=s restroom break, 
they also hold that whether an employee was 
performing employment services within the 
course of employment depends on the partic-
ular facts and circumstances of each case.”50 
The court also took note of the fact that Ain at 
least two of these cases, the court placed spe-
cific emphasis on the fact that the employee 
was returning to work after a break.”51 

As an additional reason for finding the 
worker to be performing employment servic-
es, the court noted that the worker had tes-
tified that in the past he had been asked to 
cut his break short and return to work. The 
court indicated that this made the facts simi-
lar to those in the case of Ray v. University 
of Arkansas.52 But in virtually every business 
environment a worker on break is expected 
to abandon a break and return to work if 
asked to do so by a supervisor. If followed to 
its logical conclusion, this line of reasoning 
would make all workers on break covered by 
workers= compensation laws unless it could 
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be shown that in a particular work environ-
ment workers customarily refuse any such 
request made by a supervisor. Perhaps with 
this thought in mind the concurring opin-
ion stated that all paid breaks on company 
property should be subject to workers= com-
pensation claims. Justice Brown stated that 
Awithout question, paid breaks on company 
property indirectly advance the employer=s 
interests by returning refreshed workers to 
the job . . . we said as much in the bathroom-
break cases. . . .”53  

The Wallace case was cited as controlling 
in a 2006 case decided by the Court of Appeals. 
In Southwest Arkansas Development Council 
v. Tidwell54 the worker was employed as an 
in-home client service assistant, providing as-
sisted living services for home bound patients. 
While she was en route from one patient to 
another she stopped in a convenience store to 
purchase a drink, and was injured as she was 
driving out of the parking lot. In finding that 
she was covered by workers= compensation, 
the court stated that Awe can find no mean-
ingful distinction to be drawn between Mr. 
Wallace returning from his break to his work 
and the present appellee=s returning from a 
permissible stop to resume her work travel. 
They were both >coming off a break,= and thus, 
the deviation from work was completed.”55  

One might very easily conclude from these 
recent decisions that in the future virtually 
all cases involving an injury sustained while a 
worker is going to, coming from, or on a break 
will be held to be compensable under the 

Arkansas workers= compensation code. The 
worker need only convince the Commission 
that the injury occurred on the employer=s 
premises, and that the employee on break 
would be willing to depart from the break if 
asked to do so by his or her supervisor.

 
Going / Coming rule

It is generally taken for granted that 
workers' compensation was not intend-
ed to protect against all of the perils of 
that journey. . . .56

It is a well established legal doctrine that 
a worker is not covered by workers= compen-
sation during the time that the worker is go-
ing to or coming back from work. However, 
as stated in Larson and in many Arkansas 
cases, there are numerous exceptions to this 
general rule. 

Several recent Arkansas cases have ap-
plied the basic rule and denied workers= com-
pensation coverage to an injured worker. For 
example, in Campbell v. Randal Tyler Ford 
Mercury, Inc.57  it was argued that the worker 
(whose duties for a car dealership involved 
doing the paperwork associated with the sell-
ing of a car) should be covered as he was both 
using a company car and was bringing paper-
work back to work which he had taken home 
the previous evening. The Court of Appeals 
affirmed the Commission=s ruling that he 
was not covered, stating that Aalthough he 
had some contracts in the car which he had 

53. 2006 WL 181974, 6, Justice Brown, concurring.
54. ___ S.W.3d ___, 2006 WL 720961 (Ark. App. 2006).
55. 2006 WL 720961, 3.
56. LArsoN=s workers= ComPeNsAtioN LAw, Ch. 1, Sec. 13.01.
57. 13 S.W.3d 916 (Ark. App. 2000).
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58. 13 S.W.3d at 919.
59. 145 S.W.3d 830 (Ark. App. 2004).
60. 190 S.W.3d 275 (Ark. App. 2004).
61. Citing Brooks v. Wage, 414 S.W.2d 100 (Ark. App. 1967), the court noted that this doctrine has been recognized 
by the Arkansas Court of Appeals. 
62. 190 S.W.3d at 279.
63. 203 S.W.3d 668 (Ark. App. 2005).
64. ___ S.W.3d ___, 2006 WL 1102676 (Ark. App. 2006).
65. Id. (citing Linton, note 60, supra).

worked on during the weekend, neither work-
ing on these contracts over the weekend nor 
transporting them in his car was something 
he was required to do as part of his job or even 
something that appellee had asked him to do. 
Appellant=s journey itself was not part of the 
service. . . .”58

In Swearengin v. Evergreen Lawns59 the 
worker was employed as a supervisor in a 
landscaping business. He had been picking 
up materials needed for the job, and eventu-
ally drove another worker home. He was in-
jured while on his way home. The Court of 
Appeals held that at the time of the injury 
he was like any other worker traveling home 
from a job, and hence the going and coming 
rule precluded recovery.

The case of Linton v. Arkansas Depart-
ment of Corrections60 involved a correctional 
officer who was called upon on his day off to 
attend a staff meeting at 6:30 A.M., at which 
time there was to be a ceremony announcing 
his promotion to captain. The injury occurred 
while he was on his way to the meeting. The 
worker argued that the Aspecial errand@ excep-
tion should be applicable resulting in workers= 
compensation coverage.61 The court stated 
that Ait is not clear that the >special errand= 
exception is still valid after the passage of Act 
796 of 1993. . . .”62 Without specifically resolv-
ing the question of whether the doctrine still 

applies in Arkansas, the court noted that as 
workers were often required to attend these 
staff meetings the worker was not performing 
any special errand, and hence was not cov-
ered. Similarly, in Maupin v. Pulaski County 
Sheriff's Office63 a sheriff=s deputy commut-
ing to work was held not to be covered despite 
the fact that he was dressed in his police uni-
form and was listening to the police radio to 
acquaint himself with the tactical situation 
before he began his shift. Finally, in Farler 
v. City of Cabot64 the worker was employed 
as an operator at the water treatment plant. 
His duties included responding to such things 
as water quality complaints, computer prob-
lems, and electronic failures. The accident oc-
curred while he was on his way to work, and 
within three quarters of a mile from the water 
plant. It was held by the Commission as well 
as by the Court of Appeals that he was not 
covered by workers= compensation. The court 
rejected the argument that coverage should 
attach for any one of the following reasons: 
he was injured while in close proximity to the 
employer=s premises; the employer furnished 
the transportation; and/or the employee was 
a traveling salesman. The court held that the 
Aclose proximity doctrine has been eliminated 
under the new workers= compensation code,65 
and that the other arguments were without 
merit under the current law. 
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66. 944 S.W.2d 524 (Ark. 1997).
67. 944 S.W.2d 853 (Ark. App.1997).
68. ___ S.W.3d ___, 2006 WL 1349080 (Ark. 2006).
69. ___ S.W.3d ___, 2006 WL 3734411 (Ark. App. 2006).
70. 944 S.W.2d at 527, citing 1 Lex k. LArsoN, LArsoN=s workers= ComPeNsAtioN LAw, Sec 16.01 (1996).
71. 944 S.W.2d at 527, citing LArsoN, Sec. 17.52.

Recent cases in which it was held that a 
worker was covered despite the going and 
coming rule are Olsten Kimberly Quality 
Care v. Pettey,66 Fisher v. Poole Truck Line,67 
Moncus v. Billingsley Logging & American 
Ins. Co.,68 and Jones v. Xtreme Pizza.69 In 
Olsten the Supreme Court agreed to hear a 
case in which both the Commission and the 
Court of Appeals ruled that the worker was 
covered by workers= compensation despite 
the going and coming rule. In the case the 
worker was hired as a nursing assistant and 
was required to travel to patients= homes to 
provide nursing care. She was not required 
to report to the office every day. She used her 
own car, and was not compensated for travel 
expenses. She was injured while driving to 
her first scheduled patient of the day. On that 
day she happened to go by the office to drop 
off reports and pick up supplies. After leav-
ing the office she did some window shopping 
and talked with a friend before departing the 
mall and heading to her first patient=s home. 
The injury occurred on route to the patient=s 
home. Both the Commission and the Court of 
Appeals concluded that the worker was per-
forming employment services at the time of 
the accident. It was reasoned that under both 
prior and current law, employees were consid-
ered to be in the course of their employment 
if the travel was an inherent and necessary 
incident of the required employment activity. 
The decision of the Supreme Court concurred 

with this line of reasoning. The court quoted 
from Professor Larson=s treatise to the ef-
fect that Ait is well-settled law that >traveling 
men are generally within the course of their 
employment from the time they leave home 
on a business trip until they return, for the 
self evident reason that the traveling itself is 
a large part of the job.’”70 The fact that the 
employer was not paid during the time of 
travel did not change the result. Nor did the 
fact that the employer furnished her own car, 
without reimbursement, prevent her from be-
ing covered. In fact, the court stated that Aif 
the employee as part of his job is required to 
bring with him his own car, truck or motorcy-
cle for use during his working day, the trip to 
and from work is by that fact alone embraced 
within the course of employment.”71 The rea-
soning is that the employee is obligated to use 
his or her vehicle in getting to work as the 
vehicle is needed for the job. Hence he or she 
is subject to the hazards associated with road 
travel, which otherwise he or she could have 
avoided (such as by taking public transit, car 
pooling, walking, etc.).

In Fisher the worker was employed as a 
truck driver. He had successfully completed 
an orientation session required by his new 
employer, and had taken the physical re-
quired by the Department of Transportation. 
However, the physical revealed an unaccept-
ably high level of protein, and so when he 
reported the next day to receive a driving as-
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72. In fact Fisher delivered the results of the test despite the injuries he sustained in the accident. It was not until 
the next day that he sought treatment for his injuries. He eventually underwent fusion surgery for a herniated 
cervical disc.
73. 2006 WL 1349080, 3.

signment he was told that he would not be al-
lowed to drive until he retook the urine test. 
Fisher then drove to the doctor=s office and 
retook and passed the urine test. Although 
not required to do so he immediately drove to 
his employer=s office in order to drop off the 
results of the test so that he could receive his 
driving assignment. The accident occurred on 
the way back to the office.72

Citing Olsen, the Court of Appeals re-
versed the Commission and held that the 
worker was performing services at the time 
of the injury. It was noted that on the date of 
the accident the worker had actually reported 
to the employer=s office expecting to be given 
a driving assignment. When he discovered 
that an additional drug test was required, he 
used his own car to expedite both the taking 
of the test and the delivery of the results to 
the employer. The court cited a 1981 Court of 
Appeals case in which it was held that work-
ers= compensation was the exclusive remedy 
available to a worker who was injured during 
a physical exam. However, in this case the 
worker was not injured during the physical 
exam, so it is unclear why the court would 
find the 1981 precedent applicable to the case 
at hand. In dissent, Justice Jennings stated 
that the Olsten case involved facts which 
were much more compelling in that the de-
livery of nursing services to patients was the 
essential component of the job, whereas here 
the delivery of the results of a drug test was 
in no way part of the job nor was it required 
by the employer.

In Moncus the Supreme Court overturned 
decisions by the Commission and the Court of 
Appeals and held that the injury sustained by 
the worker occurred while employment ser-
vices were being performed. Here the worker 
was a logger. He generally drove directly to 
the job site, but on the date of the injury the 
loggers were unfamiliar with the location of 
the site and were directed to report to a cen-
tral location in order to follow the owner of the 
business to the job site. The injury occurred 
en route. The court noted the precedent set in 
the Olsten case, and stated that the Acritical 
determination to be made is whether the em-
ployee was directly or indirectly advancing 
the interests of the employer at the time of 
the injury.”73 The court held that he was. It 
was noted that the employee was following 
the express directives of the employer at the 
time of the accident. Also, the employer indi-
cated that it was important that all members 
of the team report to work as a complete unit; 
hence the meeting was mandatory, and qual-
ified as an unusual measure undertaken to 
further the employer=s interests. As a result, 
Moncus was held to be performing work at 
the time of the accident. 

Finally, in the Jones case the worker was 
employed as the general manager of Domino=s 
Pizza in Bryant. He was required to attend 
off-site training seminars. He sustained an 
injury as a result of a car accident incurred 
while on his way to his store after attending 
a seminar. The Court of Appeals overturned 
the Commission=s denial of coverage. The 
court stated the following:
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First, the going and coming rule 
does not preclude benefits where the 
journey itself is part of the employ-
ment service; that is where the em-
ployee must travel from jobsite to 
jobsite, whether or not he or she is paid 
for that travel time. . . . Second, the go-
ing and coming rule does not preclude 
benefits where the employee is injured 
on a special mission or errand.

In the simplest turns, the going and 
coming rule does not preclude an award 
of benefits here because this is not a 
going and coming case. . . . Rather, as 
a result of the special errands imposed 
by his employer, Jones clearly was go-
ing from one job site to the other, and 
thus, was required to subject himself 
to the hazards of driving, not from 
home to work, but from one jobsite to 
the next.74

Traveling salesman doctrine

Employees whose work entails travel 
away from the employer's premises are 
held in the majority of jurisdictions to 
be within the course of their employ-
ment continuously during the trip, 
except when a distinct departure and 
personal errand is shown.75

Numerous Arkansas cases, both pre and 
post the 1993 Code, have involved work-
ers injured while traveling away from their 
employer=s premises. Prior to 1993 the 

Atraveling salesman@ doctrine was applied 
consistently, and the worker=s injury was 
generally held to be compensable. While no 
court has specifically held that the Atraveling 
salesman@ doctrine is no longer the law in 
Arkansas, it seems fair to suggest that cases 
decided under the pre-1993 Code have lim-
ited precedential value today. This is illus-
trated by two cases decided under the new 
code both of which resulted in a denial of ben-
efits. In Coble v. Modern Business Systems,76 
the worker was in Peoria, Illinois for the pur-
pose of training a new administrator. During 
her lunch break, the worker decided to find 
a mall so that she could buy a new pair of 
panty hose.77 When she got to the mall she 
realized that she would not have enough time 
to make the purchase, so she turned around 
to return to the office. While she was turn-
ing around her vehicle was struck by a motor 
home, causing the injuries that she claimed 
were covered by workers= compensation.

Both the Commission and the Court of 
Appeals rejected her claim. The court did not 
specifically state whether or not the Atraveling 
salesman@ doctrine was applicable under the 
new code. Instead, the court attempted to an-
swer the more general question of whether the 
worker was performing employment services. 
The worker argued strenuously that she felt 
an obligation to replace her pantyhose in or-
der to comply with her employer=s insistence 
on proper dress, which for a female worker 
included high heels and hose. She claimed 
that her employer would have required that 
she replace the torn hose. However, the 

74. 2006 WL 3734411, 1.
75. LArsoN=s workers= ComPeNsAtioN LAw, Vol. 2, Sec. 25.01.
76. 966 S.W.2d 938 (Ark. App. 1998).
77. She indicated that she had a three inch wide run that went from the top of her leg all the way down to the end of 
her foot, and that it was Apretty noticeable.@
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78. 991 S.W.2d 618 (Ark. App. 1999).
79. 991 S.W.2d at 621.
80. 989 S.W.2d 541 (Ark. App. 1999).
81. 989 S.W.2d at 543.
82. 4 S.W.3d 506 (Ark. App. 1999).

worker=s supervisor testified that there was 
no policy, written or otherwise, requiring fe-
male employees to immediately replace torn 
panty hose. She indicated that it was a per-
sonal choice, and that she would not have re-
quired that the worker go out on her lunch 
break to replace the pantyhose. On the basis 
of this testimony, the court concluded that on 
this particular lunch break the worker was 
not obligated to go to the mall to replace her 
pantyhose, but was free to do whatever she 
wanted to do. Hence, employment services 
were not being performed.

In Beaver v. Benton County Child Support 
Unit78 the worker was attending a seminar 
at the Holiday Inn in Ft. Smith. She was in-
jured when she slipped and fell while waiting 
in a buffet line during her lunch break. The 
court held that there was no coverage under 
the 1993 law, stating that:

We agree with the Commission that 
the fact that the appellee paid for the 
lunches is of no moment, and it was 
inconsequential that appellee encour-
aged the group to eat together when 
viewed against all of the other evi-
dence. There is substantial evidence to 
support a finding that appellant was 
not advancing her employer=s inter-
est when she was on her lunch break 
walking to the buffet.79

Cases involving truck drivers provide an 
interesting illustration of how injuries sus-
tained by workers Aon the road@ are not cov-
ered in Arkansas unless the worker is found 
to be performing work at the time of the ac-
cident. In Kennebrew v. Little John's Truck, 
Inc.80 a truck driver slipped and injured him-
self while taking a shower at a truck stop. 
Both the Commission and the Court of Appeal 
held that he was not performing work at the 
time of the injury. The Court of Appeals stat-
ed that:

Even if the appellant was acting 
within the course of his employment 
under the >traveling salesman excep-
tion,= the evidence still does not sup-
port a finding that the appellant was 
performing >employment services= 
when he fell while taking a shower 
while off duty. Showering is not inher-
ently necessary for the performance of 
the job he was hired to do.81

On the other hand, in Ray v. Wayne Smith 
Trucking82 the truck driver=s injuries were 
held to be compensable. Here the driver was 
injured while he was installing a CB radio on 
his truck. He did this as a result of having 
been assigned to a different truck. The work 
was done on the driver=s day off, and on the 
employer=s premises. The Commission denied 
the claim, but the Court of Appeals reversed, 
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stating that Awe conclude that appellant was 
performing an incidental activity which was 
inherently necessary for the performance 
of his primary employment activity.”83 The 
Kennebrew case was held to be distinguish-
able, due to the fact that a shower is not nec-
essary for the performance of the job a trucker 
is hired to do. AOn the other hand, in the case 
at bar, appellant injured himself as he pre-
pared his truck for the long-distance trip with 
items necessary for the efficient performance 
of his job.”84

Cook v. ABJ Freight Systems, Inc.85 in-
volved a driver who was injured in a motel 
bathroom. Despite the fact that the employer 
made all of the arrangements for the rooms, 
and that the driver was deemed to be Aon call@ 
while at the motel, both the Commission and 
the Court of Appeals found that his injury 
was not compensable. The court found the 
facts of the case to be comparable to those in 
the Kinnebrew case. Specifically, it was held 
that Athere was no evidence that Cook=s entry 
into the bathroom was for any reason other 
than to attend to his own personal needs.”86

Parking lot (premises exception)

As to parking lots owned by the em-
ployer or maintained by the employer 
for its employees, practically all juris-
dictions now consider them part of the 
"premises. . . .” Once a parking lot has 
achieved, under these standards, the 
status of the employer's premises, com-
pensation coverage attaches to any in-
jury that would be compensable on the 
main premises.87

Cases in which the worker is injured 
while in the employer=s parking lot provide a 
good contrast between the prior law and the 
law under the current code. In Hightower v. 
Newark Public School System88 the worker 
was a teacher in the town of Oil Trough. She 
slipped and fell in the parking lot, which on 
that day was covered with ice. Her claim was 
denied by the ALJ, and this ruling was af-
firmed by the Commission, which held that 
she was not performing employment services 
at the time of the injury. The Court of Appeals 
affirmed this ruling. The court noted that un-

83. 4 S.W.3d at 508.
84. 4 S.W.3d at 508.
85. 194 S.W.3d 794 (Ark. App. 2004).
86. 194 S.W.3d at 797. The court also found that the Pifer decision, involving a simple toilet break, was not controlling 
in this case, as the driver was completely Aoff the clock@ at the time of the injury. Another case which held that a person 
is not necessarily performing work even though he or she is Aon call@ is Economy Inn & Suites v. Jivian, 2007 WL 
756732 (Ark. App. 2007). In this case a motel assistant manager who was off duty, but on call, was killed when a fire 
broke out in the motel. She was in the bathroom at the time of the fire. The court held that the fact that she was on 
call did not necessitate a finding that she was performing work; essentially she was engaged in a personal activity at 
the time her injuries were sustained.
87. LArsoN=s workers= ComPeNsAtioN LAw, Vol. 1, 13.04(2).
88. 943 S.W.2d 608 (Ark. App. 1997).
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89. Citing Wentworth v. Sparks Regional Medical Center, 894 S.W.2d 956 (Ark. App. 1995) and City of Sherwood v. 
Lowe, 628 S.W.2d 610 (Ark. App. 1982).
90. 943 S.W.2d at 610.
91. 154 S.W.3d 274 (Ark. App. 2004).
92. 976 S.W.2d 399 (Ark. App. 1998).

der the Apremises exception@ to the going and 
coming rule an employee who was injured 
while on the employer=s premises under cir-
cumstances where there was a causal connec-
tion between the injury and the employment 
would be covered by workers= compensa-
tion.89 However, it was held that the new law 
eliminated the premises exception doctrine. 
The court noted that under a strict construc-
tion of the Act Amerely walking to and from 
one=s car, even on the employer=s premises, 
does not qualify as performing >employment 
services.”90

It is clear that in order to prevail in a case 
of this kind, the worker must find some way 
to show that he or she was performing acts 
which advanced the interests of the employer, 
so that the worker could be found to be per-
forming work. The worker was able to make 
this claim successfully in the case of  Caffey 
v. Sanyo Manufacturing Corporation.91 Here 
a worker was injured in the employer=s park-
ing lot just before she clocked in. She was 
required to show identification at the guard 
shack in the street before parking, and again 
at a second guard shack before entering the 
plant. She then was required to take a spe-
cific path down a hallway and clock in. She 
did all of these things, but was injured just 
before she could clock in, about 200 feet from 
her work station. The court held that all of 
these acts were not only required by the em-
ployer but also advanced the employer=s inter-

ests. Hence, she was covered by the workers= 
compensation laws. It is unknown whether 
the employer made the argument that these 
things, although required by the employer 
for security purposes, had no direct relation 
to the actual work which the employee was 
expected to perform, and hence the worker 
should not have been deemed to be perform-
ing work.

In the case of Shults v. Pulaski County 
Special School District92 the worker was em-
ployed as a building custodian at an elemen-
tary school in Jacksonville. He was dropped 
off at school by his son, and fell and injured 
himself while entering the building. Both 
the ALJ and Commission found that he was 
not covered by workers= compensation, the 
Commission stating that merely entering the 
employer=s building was not performing work. 
The Court of Appeals reversed. The court 
pointed to the fact that one of the worker=s 
duties was to disarm the alarm system when 
he entered the building. The testimony in-
dicated that upon entering the building the 
worker noticed that the alarm system had 
been disarmed; his injury occurred imme-
diately thereafter when he slipped and fell. 
The court held that since his duties started 
as soon as he entered the building, the injury 
he sustained was compensable, despite the 
fact that he did not actually need to disarm 
the system on this particular day. 
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Summary

In applying the strict mandates of the 
1993 law that an injury is not compensable 
if sustained when employment services are 
not being performed, Arkansas courts have 
in many cases denied coverage even though 
coverage would have obtained in virtually ev-

ery other state and even in Arkansas under 
the prior law. However, in cases involving 
short breaks, including breaks to use the re-
stroom, courts have found ways to relax the 
strict requirements of the 1993 law. This has 
not been the case in other kinds of situations, 
however. It remains to be seen what direction 
the courts will take in future years.




