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Single Asset Real Estate and the
 Bankruptcy Abuse and Consumer Protection Act

This article discusses the single-asset bank-
ruptcy change made by the Bankruptcy Abuse 
and Consumer Protection Act. I mentioned 
this change at the 2006 Mid-Year Meetings in 
Memphis (at the end of my talk and not related 
to it) and have not seen any discussion of this 
issue since. This may be because real estate is 
outside my interests usually. I am a personal 
property professor. Real estate and I almost 
never cross paths. However, after talking with 
Carl Circo, who joined our faculty in 2003, I 
think this may be one of the bigger changes 
that Congress made in 2005. It also might be 
especially timely given the real-estate down 
turn in which we now lie. Bankruptcy is prob-
ably looming in many real estate venture fu-
tures.

 The statutory change was a simple one. 
It was a change in the definition of Asingle 
asset real estate@ in section 101(51B) of the 
Bankruptcy Code. This section used to say 
that it was limited to single-asset real estate 
with noncontingent, liquidated secured debts 
under four million dollars. Carl said that dur-
ing his long practice in Kansas City many of 
the single-asset real estate ventures he saw 
had secured debts of more than four million 
dollars. You can see from the language in the 
Code today that the Bankruptcy Abuse and 

Consumer Protection Act took out the four 
million dollar limitation and did not substi-
tute any other monetary limitation. The sec-
tion now reads:

The term Asingle asset real estate@ 
means real property constituting a sin-
gle property or project, other than resi-
dential real property with fewer than  4 
residential units, which generates sub-
stantially all of the gross income of a 
debtor who is not a family farmer and 
on which no substantial business is be-
ing conducted by a debtor other than 
the business of operating the real prop-
erty and activities incidental.

I asked the audience at the Mid-Year 
Meetings if the Peabody Hotel were a single-
asset real estate. Most of the lawyers thought 
there was no way it was. I know nothing about 
the Peabody Hotel but I would be very sur-
prised if their only activity for profit was the 
renting of rooms. Even if this were the case, a 
couple of cases would protect them nonethe-
less. Let=s take a hypothetical hotel and call it 
Fair Sleep (or FS). If it only owns and operates 
the hotel and the businesses that are part of 
most hotels it may be a single-asset real es-
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tate. These businesses operated in the Hotel 
might include stores, restaurants, and vari-
ous services, etc. An argument can be made 
that these would be incidental to the opera-
tion of the hotel. It may be the case that the 
businesses are owned by someone else who 
merely rents the space from the hotel. If FS 
owned no other business it may  be a single-
asset debtor since October 17, 2005. At least 
two cases, however, have reached the opposite 
conclusion. It would no longer matter that its 
secured debt was 5 million dollars.

 Other single-asset debtors may well in-
clude apartments, condominiums, stand-
alone stores, malls and shopping centers 
etc. For the malls and shopping centers the 
single-asset debtor would be the entity that 
operates the mall or shopping center, not the 
businesses therein, and this might be the 
original builder or the entity that bought the 
mall or shopping center from the developer. 

Of course inclusion or non inclusion will 
depend on how the courts define Aactivities 
incidental@ to the business of operating the 
real estate and what they include in the busi-
ness of operating the real estate. If Fair Sleep 
files bankruptcy and is a single-asset debtor, 
what does this mean for them? 

The main problem for a single-asset debt-
or is under section 362 (d)(3) and the auto-
matic stay. The Court has to grant relief from 
the automatic stay if a party requests such, 
unless the single-asset debtor does specific 
things. This must be done no later than ninety 
days after the order for relief (this is usually 
with the filing of a petition). Things that have 
to be done include one of two things. First, 
the debtor must file during the ninety days 
a reorganization plan Athat has a reasonable 
possibility of being confirmed within a reason-
able time.@ Or second, the debtor must have 
Acommenced monthly payments. . . .@ Unless 
the debtor  works out a deal with its credi-
tors before filing for bankruptcy, ninety days 
may not provide enough time to do this. So 
if no reasonably likely plan is filed, then the 

debtor must make monthly payments

that (i) may, in the debtor=s sole discre-
tion, notwithstanding section 363(c)
(2), be made from rents or other in-
come generated before, on or after the 
date of the commencement of the case 
by or from the property to each credi-
tor whose claim is secured by such real 
estate (other than a claim secured by a 
judgment lien or by an unmatured stat-
utory lien); and (ii) are in an amount 
equal to interest at the then applicable 
nondefault contract rate of interest on 
the value of the creditor=s interest in 
the real estate;. . . .

If there is a dispute over whether the 
debtor is a single-asset debtor, then the time 
period will not be ninety days after the or-
der for relief, but thirty days after the court 
determines that the debtor is a single-asset 
debtor, whichever is later. Either way, this is 
not much time to come up with a confirmable 
plan or money for payments. This is one area 
where planning must be taken into account 
before the filing of the bankruptcy petition.

The bankruptcy court can, for cause, ex-
tend either the ninety-day or the thirty-day 
time periods. A request for the court to ex-
tend the stay must be filed within the nine-
ty-and thirty-day time periods and the court 
must rule within either the ninety-day or the 
thirty-day time periods. Since it may take 
some time to get a Bankruptcy Court to rule 
on the request, a plan to show cause to base 
a request on should be made before filing for 
bankruptcy and filed shortly after the filing. 
(I checked on July 10, 2007 in Westlaw for 
single-asset debtors filing under the amend-
ments and found no reported decisions)

There were several cases under the stat-
ute before the four million dollar limit was 
removed. Several of these cases dealt with 
motels and hotels.  The two most recent con-
clude that the hotel was not a single asset 
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 1. Kara Homes, Inc. v.  National City Bank, 363 B.R. 399 (Bankr. D. N.J. 2007). See also In re Kemko, Inc., 181 
B.R. 47 (Bankr. S.D. Ohio 1995) (holding a boat marina was not a single-asset debtor).

debtor. Carl asked whether the result would 
depend on the hotel owning a money market 
fund that held their excess cash. If that fund 
were extremely successful and brought in a 
lot of money, would this take the hotel out of 
the definition of single-asset real estate? In 
this short article I will give you the limited 
case law so far. Needless to say, you will need 
to create the cases under the new bankruptcy 
law. Remember today that all single-asset 
debtors will be under the shortened time pe-
riod no matter how much is owed.

The good thing is that few changes were 
made to the definition of single-asset debtor 
with the exception of the big change that took 
out the four million dollar upper limit. The 
other change was placing within the defini-
tion language taking out family farmers. 
These are in turn defined in section 101(15). 
Although it is not part of this article, the defi-
nition of who is a family farmer was changed 
in a number of ways to expand the category of 
family farmer. All of these definitions are in 
section 101. This lack of other changes should 
make the cases examining the single-asset 
definition still good authority.

I should point out one other thing before 
delving into the case law. The beginning lan-
guage in section 362(d) says that the court 
can terminate, annul, modify, or condition 
the automatic stay. The Aannul@ language al-
lows the court to conclude that the automatic 
stay was never in existence. Thus, whether or 
not the debtor is a single-asset debtor is very 
important.

As mentioned, there are few cases discuss-
ing whether a debtor is a single-asset debtor. 
This may be because there are few single-
asset debtors or because most single-asset 
debtors had debts greater than the four-mil-
lion-dollar cap. As noted earlier, my colleague 

thinks the explanation is the latter at least 
in Kansas City. This small number of cases 
makes it easier to include these cases in the 
discussion here.

Case Law

The hotel/motel cases are in disarray. 
The first time that single asset debtors were 
singled out for statutory treatment and auto-
matic stay acceleration was in the late 1994 
Bankruptcy amendments. Thus, cases that 
came down before the statutory change are 
not dispositive on this question. There are two 
cases explaining why hotels are not single-
asset debtors. There are four cases holding, 
without discussing the issue, that the hotels 
or motels are single-asset debtors. Recall that 
in all of these cases, secured debt was under 
4 million dollars. Recall that the definition of 
single-asset debtors takes the debtor out of 
the definition if Asubstantial business is being 
conducted by the debtor other than the busi-
ness of operating the real property and activi-
ties incidental.@ Presumably these activities 
that are incidental are incidental to the run-
ning of the business on the real estate. But 
the two cases that discuss the issue do not so 
conclude.

Before looking at the hotel/motel cases, 
the case of In re Kara Homes sets out a test for 
the application of the single-asset real estate 
label. Kara Homes came out in March 2007 
yet is still applying the 1994 language.1 The 
test the court uses is first, the real property 
must constitute a single property or project 
excluding a residential unit with fewer than 
four units. Second, the real property must 
generate substantially all of the income of 
the debtor. Third, the debtor must not be 
involved in any substantial business other 
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then the operation of the real property and 
the activities incidental thereto.2 The fourth 
requirement, secured debt under four million 
dollars, no longer applies. Applying the test 
the court found thirty-two affiliated debtors 
were all single-asset real estate debtors. The 
debtors owned land and planned to build 
houses on the land and sell the units. They 
were generating nearly all of their income, 
other than from loans, from the sale of these 
homes. They had no other source of income. 
Under these facts it was easy for the court 
to conclude that the debtors were single-as-
set debtors. The harder cases are hotel/motel 
cases.

The first case comes from the bankruptcy 
appellate panel from the Ninth Circuit in In 
re CBJ Development, Inc.3 This is an influen-
tial case. In CBJ, the hotel was also operat-
ing, at least before the filing of the bankrupt-
cy case, a gift store and a restaurant and bar 
and provided bus services. The gift store was 
still operational but the bar and restaurant 
and bus tours were no longer operational at 
the time of the hearing. It was important to 
the court that the bar and restaurant were 
closed for remodeling and the debtor=s inves-
tors had spent additional money on promptly 
doing the renovations in order to open them 
up again.4 

This case is not so surprising. A gift store 
and a bar and restaurant are not incidental 
to the operation of the real property. Contrast 
this to a more recent case, In re Whispering 
Pines Estate, Inc.5 The hotel in this case did 
not have a gift shop or a restaurant and bar or 

in fact any other substantial source of funds 
other from the rental of the rooms. The court 
was not troubled by this, however.6 It found 
running a full-service hotel was unrelated 
to the running of the real estate business.7 
The court found that the hotel was a full-
service hotel because it had a pool and com-
mon areas, continental breakfasts, local and 
long distance phone lines, room cleaning and 
towel service and high speed internet service. 
It was unimportant to the Whispering Pines 
court that these activities did not generate 
much income. The income for the hotel sub-
stantially came from the rental of the rooms. 
Because they held that the hotel was a busi-
ness other than a business of operating the 
real estate this was income from a different 
business. This was an alternative holding in 
the CBJ case and Whispering Pines relied on 
this.8

If the hotel in the Whispering Pines case 
is a business that is part of the business of 
operating the real estate, then it would be a 
single-asset debtor. The debtor in the CBJ 
case would not be. CBJ had income from the 
restaurant and bar and gift store that were 
not part of the renting of rooms. Any room 
cleaning and towel service and the phone lines 
should not count as substantial business. If 
there is no charge for the pool use or the conti-
nental breakfast this would not count. There 
may be a small fee for the use of the phone or 
the internet. But this does not seem enough 
to take a case out of the statutory language. 
This was all that the Whispering Pines case 
had. But the Whispering Pines court was not 

2. Id. at 404.
3. 202 B.R. 467 (B.A.P. 9th Cir. 1996).
4. Id. at 473.
5. 341 B.R. 134 (Bankr. D. N.H. 2006).
6. Id. at 136.
7. Id.
8. CBJ,  202 B.R. at 470-1, Whispering Pines, 341 B.R. at 135.
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9. Whispering Pines, 341 B.R. at 136.
10. CBJ, 202 B.R. at 472, Whispering Pines, 341 B.R. at 135-6.
11. CBJ, 202 B.R. at 471-2.
12. Id. at 472.
13. Id. at 472-3.
14. Whispering Pines, 341 B.R. at 136.
15. weBster’s NiNth New CoLLeGiAte DiCtioNArY, 190 (Merriam-Webster 1983).
16. The other definitions of business include 1. role, (how the human mind goes about its business); 2. mission, 
(what is your business here at this hour); 3. movement or action, (the business of lighting a cigarette); 4. a personal 
concern, (it is none of your business); 5. a serious activity requiring time and effort and usually the avoidance of 
distractions (he got immediately down to business ); 6. Right (you have no business hitting her); 7. an affair or 
matter (a strange business). None of these other definitions of “business” seems to be why Congress used the word 
“business” in the definition of single-asset debtors. 

focusing on this because it held that the run-
ning of a full-service hotel was not the busi-
ness of operating the real estate business.9 
Thus, income from the hotel was substantial 
income from a business other than the busi-
ness of operating the real estate.

The Whispering Pines and CBJ courts 
seem to be limiting the language to apart-
ments at least those larger than three units 
and office buildings. Both courts emphasized 
that the hotel employed many people.10 The 
CBJ case quotes from the Senate report that 
said hotels were not covered whereas apart-
ment complexes and office building were. This 
language that the Senate report discussed 
was not the language that finally passed.11 
Ultimately, the court did not conclude that 
all hotels were outside of the language but 
most full-service hotels would not be single-
asset debtors. The bankruptcy court in CBJ 
had concluded that the hotel and the opera-
tions in it were operation of the real property 
itself. The bankruptcy appellate panel dis-
agrees.12 It did agree with the basis for the 
bankruptcy court=s ultimate conclusion that 
the Hotel was not a single-asset debtor. The 
bankruptcy court had based this conclusion 
on the gift store, restaurant and bar.13 The 
Ninth Circuit Bankruptcy Appellate Panel 
also found a business in the hotel operation 
and concluded that it was not part of operat-
ing the business of the real property.

It is this first holding by the CBJ court that 
Wispering Pines is following. The Whispering 
Pines court concludes that the other business 
operations do not need to earn money because 
the money from the rental of the rooms is a 
business other than the business of operat-
ing the real property.14 If the court is wrong, 
the other things that hotel did would not take 
it out of the statutory language. The stat-
ute talks about a Abusiness.@ Is room clean-
ing and towel service a business? I would not 
think so. How about the pool and continental 
breakfast, if I am correct and neither earn 
the hotel any money or very little money? If 
no money is charged for the use of these,  how 
can they be a business? Webster=s Ninth New 
Collegiate Dictionary15 among other things 
defines business as A. . . usually commercial 
or mercantile activity engaged in as a means 
to a livelihood or trade line (he is in the busi-
ness of providing emergency services to indus-
try). . .@.16 If Congress did not mean this when 
it used the word Abusiness,@ why did it not 
use another word like activities? In fact the 
statute does use the word Aactivities@ when 
it is talking about Athe business of operating 
the real property and activities incidental.@ 
All of the activities other then the rental of 
the room seem incidental in the Whispering 
Pines case.

So the holding of Whispering Pines is 
questionable, as is the alternative holding in 
CBJ.
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How is a hotel business separate from 
the business of operating the real estate? No 
court is limiting the statutory language to 
raw land. Thus, once something is built on 
the land, what takes it away from the busi-
ness of operating the land? I think it is still 
open for doubt whether the operation of the 
hotel in the renting of the rooms is enough 
to take the case out of the statutory scheme 
for single-asset debtors. I can not think of a 
rationale for making a distinction between 
apartments and hotels and motels. All are at-
tached to the land and seem to be in the busi-
ness of operating the real estate. CBJ and 
Whispering Pines see a distinction because 
the hotels/motels employ many more people 
and do so much more for their guests. They 
also base their reasoning  on the Senate re-
port. But since this report is discussing lan-
guage that although somewhat similar did 
not get in the final bill it is weak legislative 
history. Besides, if the statute is clear there 
should be no resort to legislative history. The 
only other slim reed for CBJ and Whispering 
Pines analysis is that the statute takes out 
residential units that are three or fewer in 
number. If the statute were to cover apart-
ment complexes and office buildings only it 
could easily have said this but it did not.

The problem with the four cases that 
hold that hotels and motels are single-asset 
debtors is that they do not discuss the issue 
very much. In the case of Lincoln National 

Life Insurance Co. v. Bouy, Hall & Howard 
and Associates the debtor was a Quality Inn 
Hotel.17 The hotel had been in bankruptcy 
before and, although parties agreed it was a 
single-asset debtor, the creditor had waited 
too long to raise the argument. The court had 
set a time for filing a plan by the debtor and 
the creditor went along with the time even 
though it was months longer than the ninety 
days.18 The court opines that if a timely ob-
jection had been made then the plan would 
have been due within the ninety-day time pe-
riod.19

In In re Equitable Development Corp. the 
debtor was a budget motel in Alabama.20 Here 
the debtor did file a plan within the ninety-
day period but no disclosure statement was 
filed with it.21 The creditor argued it had to be 
given relief from the automatic stay. The court 
gave relief from the stay but gave the debtor 
thirty days to amend its plan along with a 
disclosure statement.22 The problem with the 
debtor=s plan is that it did not look feasible. 
The debtors had not made repairs and had 
no repair fund. They were Acannnibalizing@ 
some of the motel rooms to make other rooms 
more presentable.23 Their funding was not 
feasible.24

The  Nationsbank N.A.v. LDN Corp. case 
involved a Quality Inn hotel in Williamsburg 
Virginia.25 This court dismisses the case for 
failure to file a timely plan or make interest 
payments.26 This case, more than the other 

17. 1995 WL 17006338 (Bankr. S.D. Ga. Dec. 4, 1995). See also, In re 5877 Poplar, L.P., 268 B.R. 140 (Bankr. W.D. 
Tenn. 2001) (holding the hotel was a single-asset debtor but the creditor was not seeking relief from the stay under 
section 326 (d) (3)). 
18. Id. at *4.
19. Id. at *5.
20. 196 B.R. 889 (Bankr. S.D. Ala. 1996).
21. Id. at 890.
22. Id. at 894 (granting relief under d(2), not d(3), the single-asset debtor provision).
23. Id. at 891.
24. Id. at 894.
25. 191 B.R. 320 (Bankr. E.D. Va. 1996).
26. Id. at 327.
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27. Id. 
28. Janet A. Flaccus, Have Eight Circuits Shorted? Good Faith and Chapter 11 Bankruptcy Petitions, 67 Am. 
BANkr. L.J. 401.
29. 305 B.R. 738 (S.D. Fla. 2003).
30. Id. at 742.
31. Id. at 743.
32. Id.
33. Id.  at 742.
34. Id. at 743.
35. 215 B.R. 239 (Bankr. M.D. Fla. 1997).

cases holding hotels/motels to be single-
asset debtors, discusses legislative history. 
But it does not discuss the hotel/apartment 
house discussion that the CBJ court assert-
ed. The LDN court reasons why Congress 
wanted swift resolution of cases like that 
one. Interestingly, in this case the debtor had 
been making adequate protection payment. 
They argued this was the payment of inter-
est thereby complying with the statutory lan-
guage. The court rejects this argument.27 

Is there any way of making these two 
lines of cases consistent? I cannot find any. 
This article gives you cases that will work 
no matter what side of the dispute you are 
representing. You know that I think the first 
set of cases holding that a hotel=s business is 
separate from the business or operating the 
real estate are questionable. Maybe you can 
see what the two courts saw in separating 
the hotel business from the business of the 
real estate. I should mention that the CBJ 
case is from the Ninth Circuit=s Bankruptcy 
Appellate Panel. Of all of the bankruptcy ap-
pellate panels, this one has been operating 
the longest. It is probably the panel given the 
most respect. This will no doubt influence fu-
ture judges as it influenced the Whispering 
Pines court.

Before concluding, let me discuss a dif-
ferent set of cases. As you will recall, some, 
in fact many, cases have grafted on to the 

Bankruptcy Code a good faith filing require-
ment. I have written about this subject argu-
ing that there was no such thing.28 I did not 
persuade many courts on this subject. My 
success may be a little here. On the good faith 
filing requirement, there were eight circuit 
courts of appeal that had already ruled that 
there was a good faith filing requirement. So 
I was facing an uphill battle. On the single-
asset debtor issue there are no circuit court of 
appeal cases yet. This should make it easier 
to make my argument to the court. 

There is an intersection between the sin-
gle-asset rules and the good faith filing re-
quirement. In the case of In re State Street 
Houses, Inc.29 the single-asset debtor had se-
cured debt above the four million dollar cap.30 
So the district court was faced with the is-
sue of whether the addition of section 362(d)
(3) preempted the court from dismissing the 
bankruptcy petition for bad faith.31 The court 
held that the addition in 1994 of the single-
asset rule did not preclude a court from dis-
missing the case for bad faith.32 In ruling so 
the court noted that even courts in Florida 
have ruled on the other side.33 In fact, the 
court affirms the bankruptcy court=s dismiss-
al of the case.34 

A case on the other side also comes from 
Florida. In the case of In re Jacksonville 
Riverfront Development, LTD.35 the court held 
that the good faith filing rule no longer ap-
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plied.36 The court found that if the good faith 
filing requirement were still applicable, the 
case before it would have to be dismissed.37 
The debtor here also had over four million 
dollars in secured debt.38 Debtor operated a 
shipyard and the debtors had invested ap-
proximately one million dollars since they 
had acquired the property.39 The court also 
noted that the company had a positive case 
flow.40 Whether the middle district of Florida 
will be influenced by the district court deci-
sion in State Street remains to be seen. 

Perhaps the good faith filing requirement 
will fade away now that the four million dol-
lar ceiling has been removed. Many of the 
good faith filing cases were single-asset debt-
ors. The State Street case involved an apart-
ment complex. In the Jackson Riverfront case 
the land was on a river and the developer was 

trying to develop it. But there can be other 
ways of showing bad faith. A debtor who lies 
in a material way to its creditors before the 
filing of bankruptcy might not be a single-
asset debtor at all but be dismissed for bad 
faith. No matter how a court views single-
asset cases and bad faith filing, the dismissal 
of non single-asset cases should still be alive 
and well. This is assuming the court does not 
adopt my reasoning that there is no bad faith 
filing requirement at all.

I hope this discussion gives you some am-
munition to make arguments whether you 
represent the single-asset debtor or the cred-
itor trying to get relief from the stay. More 
work along these lines should come your way 
now that the four million dollar cap has been 
removed.

36. Id. at 243-5.
37. Id. at 243.
38. Id. at 244 n.5.
39. Id. at 241.
40. Id. at 242.




