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Revisiting Bankruptcy Discharge of Student Debt 
 by Declaration in a Chapter 13 Plan

In a 2009 CLE at the School of Law, I 
talked about the Espinosa case from the 
Ninth Circuit that allowed a Chapter 

13 debtor to discharge his student-loan debt 
by declaring he had undue hardship in his 
Chapter 13 plan even when there was no indi-
cation that the debtor had undue hardship at 
all. The Ninth Circuit going alone against oth-
er circuit courts of appeal held the debtor could 
do this. This opinion was in the face of the fact 
that the debtor must prove undue hardship to 
discharge student debt. I told the attendees at 
the CLE to tell their clients with student debt 
to go west to the Ninth Circuit. Not too sur-
prising, the Supreme Court took the case. The 
Court’s opinion came down March 23rd 2010.1 
In this short Law Notes article I will try to tell 
you what the Supreme Court said. I should 
begin by pointing out, Mr. Espinosa did not 
treat his educational creditor badly as was the 
case in other cases in which a debtor tried to 
do this. He had paid back the principle of the 

student-loan debt. The only part of the debt he 
discharged by declaration was the interest ac-
cumulated on the debt. The educational credi-
tor was going after Mr. Espinosa several years 
after he obtained his Chapter 13 discharge. 
Thus he had some equities on his side.

Did this influence the Court? Who knows. 
I thought (dumb me) there was only a slim 
chance the Supreme Court would affirm the 
Ninth Circuit and overturn all of the circuits 
on the opposite side, but that is what the 
Supreme Court did! The Court specifically 
found that there was no due process lacking 
by the lack of an adversary hearing. This is de-
spite the fact that the Bankruptcy Code plac-
es the burden of proof on the debtor and the 
debtor must serve on the creditor summons 
and complaint. The Code suggests that the 
debtor can only discharge student debt with 
a showing of undue hardship.2 The lack of due 
process had persuaded the Seventh Circuit 
after all. Adversary proceedings require the 

1. 130 S. Ct. 1367 (2010).
2. Id. at 1378.
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debtor to serve on the creditor a complaint 
with notice and a right to a hearing. This lack 
of summons and complaint was the basis for 
United’s3 due process argument. The Court 
reasoned that since United had notice of its 
right to object to the plan there was no con-
stitutional violation when there was no sum-
mons and complaint from the debtor.4 In this 
opinion, the Court was not divided, as it is on 
so many other cases, and the opinion for the 
Court was authored by Justice Thomas.

Most of the opinion centered on Rule 
60(b)(4) of the Federal Rules of Bankruptcy 
Procedure. This section allows a bankruptcy 
court to give relief to a party from a “void” 
judgment. The Court focused on whether the 
judgment relieving Mr. Espinosa of the inter-
est on his student-loan debt was void. United 
argued that the lack of an adversarial pro-
ceeding made the judgment of discharge void. 
This would allow them to open up the debtor’s 
discharge and force him to prove that he had 
undue hardship. If he could not prove undue 
hardship, the debt for the interest amount 
would not be discharged. Justice Thomas rea-
soned that the failure of having an adversari-
al proceeding was not like the lack of jurisdic-
tion and notice failings that define void judg-
ments.5 Like the Ninth Circuit, the Supreme 
Court reasoning was based largely on the fact 
that United had notice of the bankruptcy and 

their right to object to confirmation of the 
debtor’s plan. Therefore, the judgment was 
not void. The debtor was able to discharge the 
interest on his student debt by a mere dec-
laration of “undue hardship” in his Chapter 
13 plan,6 instead of proving undue hardship. 
You can see how due process factored here as 
well. If there had been a lack of due process, 
the judgment would have been void and the 
judgment opened up.

There was one part of the Ninth Circuit’s 
decision in the case which the Supreme Court 
overturned.7 It is this part of the opinion on 
which bankruptcy judges should focus. The 
Supreme Court held that the bankruptcy 
judge must make an independent analysis of 
whether the debtor could prove undue hard-
ship.8 The Court notes that the Ninth Circuit 
even overruled some bankruptcy decisions 
in which the bankruptcy judge refused to 
approve the Chapter 13 plan if the debtor 
had not proved undue hardship.9 The Ninth 
Circuit reasoned that if the creditor did 
not object to the plan it was not the judge’s 
role to object.10 This is the part of the Ninth 
Circuit’s opinion that the Supreme Court 
overturned.11 The Court reasoned that a vio-
lation of section 1328(a)(2) and section 523(a)
(8) meant that the plan was not confirmable. 
The Court points out section 1325(a) places a 
duty on the bankruptcy judge to make sure 

3. United stands for United Student Aid Funds, Inc. The United States reorganized the holding of government 
student loan debts around this time.
4. Id. 
5. Espinosa, 130 S. Ct. at 1379.
6. Id. at 1376-78.
7. Id. at 1380.
8. Id. at 1380-81.
9. Id. at 1380.
10. Id. at 1380-81.

11. Id. at 1381 (noting “the code makes plain that bankruptcy courts have the authority – indeed the obligation – to 
direct a debtor to conform his plan to the requirements of §1328(a)(2) and 523(a)(8).”).
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the plan complies with all Code provisions. 
The Court notes that “to comply with section 
523(a)(8)’s directive, the bankruptcy court 
must make an independent determina-
tion of undue hardship before a plan is 
confirmed, even if the creditor fails to 
object or appear in the adversary pro-
ceeding.”12 (emphasis supplied) In fact, in 
two parts of the opinion, the Court emphasiz-
es the court must examine the plan and make 
sure the debtor complies with the rules re-
quiring the debtor to prove undue hardship.

While the last paragraph places duties on 
the bankruptcy judge, the last paragraph of 
the Supreme Court’s opinion places obliga-
tions on the debtor and his attorney. This last 
paragraph says:

We acknowledge the potential for 
bad-faith litigation tactics. But ex-
panding the availability of relief un-
der Rule 60(b)(4) is not an appropriate 
prophylaxis. As we stated in Taylor v. 
Freeland & Kronz, 503 U.S. 638, 112 
S. Ct. 1644, 118 L. Ed. 2d 280(1992),  
“[d]ebtors and their attorneys face 
penalties under various provisions for 
engaging in improper conduct in bank-
ruptcy proceedings.” id., at 644. 112 S. 
Ct. 1644. See Fed. Rule Bkrtcy. Proc. 
9011. The specter of such penalties 
should deter bad-faith attempts 

to discharge student loan debt 
without the undue hardship find-
ing Congress required. And to the 
extent existing sanctions prove inade-
quate to this task, Congress may enact 
additional provisions to address the 
difficulties United predicts will follow 
our decision.13 (emphasis supplied)

It is at times like these that I am glad I am 
not in practice. This last paragraph says to 
me that it would be foolish to try to discharge 
student debt by declaration in the Chapter 13 
plan. To do so now that the bankruptcy court 
has a separate obligation to read the plan and 
make sure it complies with all of the require-
ments of the Code seems not wise. Arguably 
if you try this, you will be sanctioned for a 
bad-faith action. I can see someone arguing 
that the best job for their client is to try to 
get a discharge without having to prove any 
undue hardship. After all the Brunner test 
is hard to meet.14 Even though many circuit 
courts of appeal have adopted the test (my 
book says nine circuit courts of appeal have 
adopted Brunner) the Eight Circuit has not.15 
Perhaps I am risk adverse. I would not try to 
do this.

I hope you find this helpful. It seems the 
Supreme Court gave help to student debtors 
and then took that help away in the last para-
graph of the Espinosa opinion. It is only the 

12. Id. at 1381.
13. Id. at 1382.
14. One of the more recent circuit court cases adopting the Brunner case is In re Gerhardt, 348 F.3d 89( 5th Cir. 2003). 
Two cases showing how tough the Brunner test is to meet are In re Elpel no. 97-04740-WIR (Bankr. W.D. Wash. Sept. 
1, 1998), and In re Olyer, 397 F.3d 382 (6th Cir. 2005). A Tenth Circuit case adopting Brunner is Educational Credit 
Mgmt. Corp. Polleys, 356 F.3d 1302, 1309 (10Th Cir. 2004).  In re Long, 322 F.3d 549,553 (8th Cir. 2003) (discusses the 
totality of the circumstances test the Eighth Circuit uses instead of the Brunner test.)
15. In re Long, 322 F.3d 549,553 (8th Cir. 2003).
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debtors in the Ninth Circuit who discharged 
their student debt by declaration before the 
case came down who will be protected. Even 
in the Ninth Circuit, now that the Espinosa 
case has come down, debtors should not be 
able to do this. A question remains whether 
the bankruptcy judges will start scrutinizing 

Chapter 13 plans. The Supreme Court is tell-
ing them they must. The Supreme Court has 
something to say to both the courts and attor-
neys. I hope both attorneys and bankruptcy 
judges pay attention to what the Espinosa 
case is saying.


