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Just today, one week before Law Notes goes to
press, I was asked whether lawyers who do bank-
ruptcy work are debt relief agencies. My initial
thought was no, these were bankruptcy petition pre-
parers, not lawyers representing debtors in bank-
ruptcy. The reason I am writing this short article is
that I was surprised to find out that bankruptcy
lawyers are debt relief agencies. This article is no
substitute for your reading the statutory sections.
Debt relief agencies are defined in section 101(12A)
as "any person who provides any bankruptcy assis-
tance to an assisted person in return for the pay-
ment of money or other valuable consideration, or
who is a bankruptcy petition preparer under section
110, but does not include–...."2 The exceptions do
not concern me now. Instead the definition of
"assisted person" is defined and so is "bankruptcy
assistance." Bankruptcy assistance is defined in sec-
tion 101(4A) as:

any goods and services sold or otherwise pro-
vided to an assisted person with the express
or implied purpose of providing information,

advice, counsel, document preparation, or fil-
ing, or attendance at a creditor's meeting or
appearing in a case or proceeding on behalf
of another or pprroovviiddiinngg  lleeggaall  rreepprreesseennttaattiioonn
wwiitthh  rreessppeecctt  ttoo  aa  ccaassee  oorr  pprroocceeeeddiinngg  uunnddeerr
tthhiiss  ttiittllee (emphasis supplied.) 

You can see from the definition of bankruptcy assis-
tance that it is very broadly defined and does
include bankruptcy lawyers. It is from this defini-
tion of bankruptcy assistance that I conclude that
lawyers doing bankruptcy work are debt relief agen-
cies. 

The definition of "assisted person" is in section
101(3). This is defined as "any person whose debts
consist primarily of consumer debts and the value of
whose nonexempt property is less than $150,000."
Thus, if the debtor has primarily business debts, the
lawyer would not be a debt relief agency. Also if the
clients nonexempt assets are $150,000 or more, then
the bankruptcy assistance is not helping an "assist-
ed person" either.

The obligation of debt relief agencies are in sec-

1. I would like to thank Susan Schneider for starting me off on this search, for doing a search in Thomas for the
sections dealing with bankruptcy relief agencies and for discussing some of the language with me. 

2. You know that these bankruptcy sections are or will be in title 11 of the U.S. Code. Since my space is limited, I
will not footnote each of the statutory sections discussed.



tions 526, 527 and 528. I do not purport to under-
stand all of the new language in these three sec-
tions. Nor will this short note discuss everything or
even most of the things that these three sections
mandate. Section 526 places restrictions on debt
relief agencies. Section 527 places disclosure
requirements on debt relief agencies and section 528
sets out requirements for debt relief agencies. One
of these requirements is to provide a contract to the
client within five business days after the date bank-
ruptcy assistance is first provided and before the
bankruptcy filing, which discloses the services such
agency will provide, the fees charged and a copy of
the fully executed and completed contract. Does this
section mandate a signed completed and contract
within the five days? Many of these things lawyers
would do anyway. But section 528(3) requires all
advertising to say "We are a debt relief agency. We
help people file for bankruptcy relief under the
Bankruptcy Code." This information in the adver-
tisement must be clearly and conspicuously dis-
closed. The statute does allow other similar lan-
guage. Ethically, is this statement setting out a spe-
cialty in violation of the ethical rules? I do not know
the answer to this question but it needs to be
addressed. Section 526(d) says:

[n]o provision of this section, section 527, or
section 528 shall– (1) annul, alter, affect, or
exempt any person subject to such sections
from complying with any law of any State
except to the extent that such law is inconsis-
tent with those sections, and then only to the
extent of the inconsistency; or (2) be deemed
to limit or curtail the authority or ability –
(A) of a state or subdivision or instrumental-
ity thereof, to determine and enforce qualifi-
cations for the practice of law under the laws
of that State; (B)of a Federal court to deter-
mine and enforce the qualifications for the
practice of law before that court.

Does this allow the attorney to modify the content of
the disclosures? I think so. What modification will
comply with both the ethical rules and the
Bankruptcy Code? I wish I could tell you.

There are additional things the advertisement
must say in section 528(b). Section 527 mandates
additional disclosures to the client. I do not have
room here to list these disclosures. You need to draft

disclosures in compliance with sections 527and 528.
It is important to note that the section 527 disclo-
sures must be made within three business days
after the date on which the attorney first offered to
provided bankruptcy assistance as that is defined in
section 101(4A). For example, assume a client calls
up and asks advice about the filing of bankruptcy.
This would start the three days running I think. If
the client is to come in next week, do the required
disclosures have to be mailed? I think so. This could
cover the three-day disclosures mandated in section
527 as well as the five-day disclosures in section
528. Perhaps, when the client phones, you can say
that they have to make an appointment. I do not
think this will work to delay the running of the
three-day time period. The three-day time periods
start to run after "...the first date on which a debt
relief agency first offers to provide any bankruptcy
assistance..." to the client. Is the setting up of a
meeting with the client the first offer to provide
bankruptcy assistance? It may be. I apologize that I
cannot provide more answers. 

The five-day notice in section 528 begins to run
after "...the first date on which such agency provides
any bankruptcy assistance services...."  In the above
hypothetical of scheduling an appointment, it
appears that the section 528 disclosures will start
with the meeting with the client. Remember that all
of these disclosures must be made before the filing
of bankruptcy. Perhaps this will not be such a prob-
lem because each client must go through credit
counseling before filing in chapter 7. Remember,
however, that these rules regulating debt relief
agencies will apply no matter what bankruptcy
chapter is involved. They are not limited to chapter
7 relief.

Section 527 has disclosure requirements and
these all have to be clear and conspicuous. Some of
the disclosures must be on a separate page. These
are the disclosures in section 527(b). Last I wish to
discuss some language in section 526(a)(4). This
says: 

A debt relief agency shall not– (4) advise
an assisted person or prospective assisted
person to incur more debt in contemplation
of such person filing a case under this title or
to pay an attorney or bankruptcy petition
preparer fee or charge or [to] charge for serv-
ices performed as part of preparing for or
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representing a debtor in a case under this
title. (emphasis supplied as well as [to].)

Does this mean that the attorney cannot receive
payment for pre petition work? Does it preclud
taking a retainer? You have a right to be paid. How
are you going to assure this under the new rules?

Failure to provide the notices in sections 527
and 528 or comply with the material parts of section
526 make the contract with the client void! This
language is in section 526 (c)(1). Also section
526(c)(2) makes the attorney liable to the client for
money paid, actual damages and for attorney's fees.
These damages are to be assessed if the bankruptcy
assistor intentionally or negligently failed to comply
with any of the above provisions, or failed to

provide notices including the 521 notice or negli-
gently disregarded any material requirements in
title 11 or the Federal Rules of Bankruptcy
Procedure.  

Before I finish, note section 527(c). I am not sure
what this means. It must be provided to the client
within the three-day period. Also section 527(d)
mandates keeping these notices for 2 years follow-
ing the date on which the notice was give. 

There are more things in these three statutory
sections than I could mention. You need to read
them. The shortness of time and page constraints
limit my saying more. I hope that at least I have
provided a basis to read the bankruptcy language.
Remember there is more there than I have
described.
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