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I was stuck waiting for an especially slow doctor
recently, and was browsing through my redlined
Code. As noted in my article on Means Testing,1 the
nice thing about the red-lined Code is that it
includes the additional statutory language in red
but also shows what language was deleted by the
Act. It is deleted language I wish to discuss here.
Recall that amounts in marital settlement agree-
ments that are in the nature of support have always
been non dischargeable. The only change for these
sums is that these amounts have a new name.
"Domestic Support Obligations" is the new name
and this is defined with a longer new definition in
section 101.2 An article in itself could be written
about this new definition. Fundamentally the test is
still whether sums are in the nature of support.

This is not the focus of this article, however.
Recall that it was only with the bankruptcy changes
in 1994 that non support property-settlement
amounts became presumptively non dischargeable.
This at the time was a big deal. 

Under the law that existed before the Act
changed it, there were three features of the treat-

ment of non support property-division amounts that
were different from the treatment of support
amounts. First, the debtor could argue one of two
bases to make the amounts dischargeable. The first
base was that even after bankruptcy the debtor
would not be able to pay the amounts. The second
base was that discharge of the amounts would give
a greater benefit to the debtor than it was a detri-
ment to the former spouse who was not getting the
money. These two bases challenged the courts. Just
last year in my Law Notes article I accumulated the
Arkansas courts cases dealing with these issues.3

These two bases were removed by the Act.4 Now
non support marital-settlement promises will be
just as non dischargeable as promises in the nature
of support in Chapters 7, 11 and 12. Once I noticed
this change, I went to check on the second difference
between support and non support amounts.

Support amounts and their discharge could be
argued during the bankruptcy or later. In these
cases, the issue was always whether the amounts
were in the nature of support. The discharge  of non
support amounts had to be raised during bankrupt-

1.  See note 2 in that article.

2.  11 U.S.C.A. § 101 (14A) (2005).

3.  Janet A. Flaccus, Domestic Relations Contempt Orders and the Bankruptcy Automatic Stay, Property of the Estate and
Concurrent Jurisdiction, 2004 ARK. L. NOTES 41 app. at 47-54. 

4.  11 U.S.C.A. § 523(a)(15)(2005).



cy because of its inclusion in section 523(c). In Rule
4007 (c), the time for bringing a section 523(c) argu-
ment is 60 days after the first date set for the meet-
ing of creditors. This was a trap for the unwary
because if the attorney for the non bankruptcy
spouse waited until after bankruptcy to argue that
the amounts were in the nature of support, they
risked a determination that the amounts were not
in the nature of support. If that  happened, it would
be too late to argue that the amounts were nonethe-
less non dischargeable. 

The Act takes non support marital amounts out
of section 523(c). So now, the attorney for the non
bankruptcy spouse can wait until after bankruptcy
to make both arguments. In fact, there is no longer
any difference in the treatment between amounts in
the nature of support and those property settlement
amounts that were not in the nature of support at
least in Chapter 7. Now both are not dischargeable
in Chapters 7, 11 or 12. 

The only difference is in Chapter 13. Recall that
section 523 does not apply to a section 1328(a) dis-
charge. Only if the debt is mentioned in section 1328
does it become no longer dischargeable. Chapter 13
has the third difference between amounts in the
nature of support and marital settlement amounts
not in the nature of support. Recall that amounts in
the nature of support have always been not dis-
charged in Chapter 13. In fact, amounts in the
nature of support are never dischargeable in bank-
ruptcy. Property settlement agreement amounts not
in the nature of support were always dischargeable
in Chapter 13. Even under the Act they remain  dis-
chargeable.5 

Of course, the Act places restrictions on the fil-
ing of Chapter 13 that may preclude the filing.6 But
if marital settlement promises look to be not in the
nature of support, Chapter 13 should be considered
for the client.   

5.  11 U.S.C.A. § 1328(b). It should be noted that the Act does move some more of the § 523(a) non-dischargeable debts into
Chapter 13. These are the debts in section 523(a)(1)(B) and (C) (debts for taxes), (a)(2) (debts for money, property, services or
credit based on fraud), (a)(3) (unscheduled debts), and (a)(4) (fraud or defalcation by a fiduciary). Also added to the non dis-
chargeable Chapter 13 list are trust taxes in § 507(a)(8)(C). These are taxes like withholding taxes for workers or social security
payments withheld. This might also include sales taxes.

Recall that included in section 523(a)(2) are amounts for "luxury goods and services." Now amounts aggregating only to
$500 instead of $1,225 fall here. It also encompasses debts incurred for luxury goods and serviced by the debtor in the ninety
days prior to the bankruptcy filing. It used to be sixty days. Last, cash advances are also included in (a)(2) and the $1,225 was
reduced to $700. The accrual period used to be 60 days. This was increased to 70 days. So more debts for luxury goods and serv-
ices will not be discharged under the Act, even in Chapter 13.    

6.  Section 1328(f) is new language barring discharge in Chapter 13 if the debtor had received a discharge in Chapters 7, 11, or
12 within the preceding four years or a previous Chapter 13 filing within the previous two years. There can be no more "Chapter
20s."

JANET A. FLACCUS




