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This article is written for the lawyer who does
domestic relations work and not much, if any, bank-
ruptcy work. Those of you who do a lot of bankrupt-
cy work do not need to read this, unless you want a
discussion of the state-court’s contempt powers. I
aim this article at the domestic relations practition-
er and state-court judges who do domestic relations
work.

Take for the illustration of these bankruptcy
concepts the following facts. John and Jane have
been married for 20 years and have divorced or are
in the process of divorcing. Jane has stayed in the
home to raise their three children, and therefore
under state law is entitled to alimony, at least tem-
porarily. Assume there has been a court order order-
ing John to pay temporary or permanent alimony
and / or child support. Assume that John does not
pay any or all of the amounts owing to Jane. Jane
files a motion in state court to hold John in con-
tempt for not paying these sums. 

Sometime at the end or in the middle of this
state-court process, John files for Chapter 7 bank-
ruptcy.                  

**Timing of the bankruptcy petition is especial-
ly important in determining just what a state court
can do.**

THE AUTOMATIC STAY - Section 362(a)

The automatic stay is very broad. It stays any
action. This includes the divorce itself. When bank-

ruptcy is filed, state-court domestic relations actions
should stop. There are a few exceptions. The easiest
way to think about the automatic stay is that it
stays actions by two basic groups of creditors. First
is the group of creditors who hold a pre-petition
debt. They are stayed from any direct or indirect
action to try to collect that debt.

Second are the creditors who hold post-petition
debts. These creditors are stayed from collecting
these debts from property that is property of the
bankruptcy estate. Thus, any divorce action would
be stayed. This would be so whether it was the
divorce itself or property, custody or support ques-
tions. This means when bankruptcy is filed and
notice is given, no more actions can take place in
state court until relief from the stay has been
obtained from the bankruptcy court. I am told by
bankruptcy judges that they are willing to give
relief from the stay so state-court judges can make
the domestic relations decisions. There are a few
exceptions from the automatic stay. However, as a
matter of practice I would ask for relief from the
stay as a matter of caution.

One of these exceptions from the stay is for
holders of a right to alimony, maintenance or sup-
port. Section 362(b)(2)(B) eliminates the automatic
stay for collection of alimony, maintenance or sup-
port debt from property that is not property of the
estate. This is important since some of the alimony,
maintenance or support debt might be a pre-petition
debt, collection of which would otherwise be stayed.
This involves two determinations. The first question

41



is whether the obligation is in the nature of support.
The second question is what is property of the
estate.

OBLIGATIONS IN THE 
NATURE OF SUPPORT

This is defined by federal, not state, law. But
state courts have jurisdiction along with the bank-
ruptcy courts to decide whether the obligation is in
the nature of support. This means that the issue can
be brought up in state court during or after the
bankruptcy is finished.  The support can be either
spousal or child support. If the obligation is in the
nature of support it is not dischargeable under sec-
tion 523(a)(5).  

I gave a CLE in 2000 that accumulated the
cases from Arkansas and Eight Circuit Judges on
the issue of whether an obligation was in the nature
of support. I have included those written materials
in an appendix to this article. I have updated the
discussion. There are so many cases on this issue
that to incorporate the appendix materials in this
discussion would potentially obscure the forest for
specific trees. 

There is one general observation to be made,
however. In late 1994, Congress amended the bank-
ruptcy code to make non-support marital obligations
presumptively non dischargeable in a Chapter 7 liq-
uidation. Before this, only support amounts were
non dischargeable. The cases that came down before
this change in 1994, tended to stretch the definition
of support because if the marital obligation was not
in the nature of support it was discharged. Since the
addition of the presumption of non dischargeability
in section 523(a)(15), the courts seem to be no longer
stretching the support definition. Since 1995, fewer
obligations are falling in the nature of support.
Since the stay exception is limited to amounts owing
in the nature of support, this narrowing of what is
in the nature of support should be taken into consid-
eration on the automatic stay issue.

This has two ramifications. First is that only the
bankruptcy court has jurisdiction to determine

whether non support marital obligations are not dis-
charged. Section 523(a)(15) disputes must be filed in
the bankruptcy court within 60 days from the first
date set for the meeting of creditors. This means the
date first set and it does not matter whether the
first meeting of creditors actually took place on that
date. If this time period is missed, the debt is dis-
charged.

The second ramification is that non support
marital obligations are only presumptively non dis-
chargeable in Chapter 7. They are dischargeable in
Chapter 13. Whereas obligations in the nature of
support can not be discharged in any bankruptcy
chapter in which the former spouse filed.  

Let me include here the factors courts have
delineated for determining whether obligations are
in the nature of support. These come from the for-
mer Judge Scott opinion in Pierce v. Pierce (In re
Pierce).1 Judge Taylor has recently included a five
part test in In re Portwood.2 In the following list I
will include a combination of factors from the two
cases.

1. Is the obligation to terminate upon the remar-
riage or the death of the recipient? If so, then it
looks like support.

2. How does the marital settlement agreement or
the Divorce Court characterize the obligation? This
is not determinative since it is a federal law deter-
mination, but it might be very helpful. This is espe-
cially true if the state-court judge calls it alimony
and discusses it.

3. How disparate was the income of the parties at
the time of the divorce. Note this is another differ-
ence from non-support marital amounts. Under
(a)(15), need is measured at the time of the bank-
ruptcy, not the divorce.

4. Judge Taylor looks at the number and frequency
of payments. Judge Scott asked whether the obliga-
tion was payable in regular amounts or in a lump
sum.
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1. 142 B.R 308, 309 (E.D. Ar. 1992) The appendix contains the list created by Judge Scott. As of this date she still has the
most reported decisions on this topic.

2. 305 B.R. 1(W.D. Ark. 2003).

ARKANSAS LAW NOTES 2004



5. Judge Taylor wants to know the way the parties
treated the amounts on their tax returns. This will
work only for spousal support where the obligor
deducts the amount and the recipient adds the
amount to his/her tax return.

6. Judge Scott added to whom the amounts were
payable. Was it to the former spouse or a third per-
son?

7. Judge Scott also added whether payment of the
obligation was necessary to insure the daily needs of
the former spouse and children or necessary to pro-
vide a roof over their heads. This, if applicable,
would be dispositive.

PROPERTY OF THE ESTATE - Section 541(a)

What is property of the estate? Once the obliga-
tion looks like support, the next question is what is
estate property? In general, it is any legal or equi-
table property interest of the debtor, no matter who
holds it, in which the debtor had rights at the com-
mencement of the case. This means that in a
Chapter 7 case, the earnings of the debtor for work
done after the bankruptcy filing are not property of
the estate. Section 541(a)(6). 

Chapter 13, on the other hand, brings into the
estate the earnings of the debtor after the petition
filing under §1306(a)(2).  Chapter 12 does this as
well in §1207(a)(2).3 Even Chapter 11 is different.4

Thus, even support amounts can not be collected in
a Chapter 12, 13 or 11 unless there are some non
estate assets. This issue is not an easy one.  For

most cases, there will be no non estate assets.  In
Carver v. Carver,5 the bankruptcy court awarded
over $18,000 in damages against the former wife for
violation of the automatic stay. The wife had pur-
sued contempt action in state court after her former
husband had filed bankruptcy. She was trying, for
the second time, to force her husband to pay the
house payments he had promised to pay in the mar-
ital settlement agreement. These amounts were
probably not for support. In addition, since her for-
mer husband had filed in Chapter 13, she was try-
ing to reach estate assets in violation of the auto-
matic stay. Thus, she struck out on both grounds
The divorce court had put the former husband in
jail. This is one of the reasons the damage award
was so high. The wife was only trying to collect a lit-
tle over $6,600. The Eleventh Circuit opinion point-
ed out in footnote 3 that the wife’s divorce attorney
had consulted a bankruptcy attorney and they had
both come to the conclusion that she could proceed
with the state-court contempt action.6 This is sur-
prising!  She should have asked for relief from the
bankruptcy stay in the bankruptcy court. She still
probably would not have gotten relief. Do not just
forge ahead in state court.

The wife was saved by the Eleventh Circuit
when that court held that the bankruptcy court
should have abstained and allowed the state court
to look into the matter. The court emphasized that
bankruptcy and district courts should “tread very
carefully when asked to impose sanctions for the
violation of the automatic stay where the actions
underlying the violation involve alimony, mainte-
nance or support.”7 It emphasized the reluctance
federal courts have in deciding domestic relations
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3. Chapter 12 for family farmers has sunset at this point in time. Every time in the past after Chapter 12 has sunset, it has
been made retroactive to the sunset point when Congress got around to reviving it. We expect Congress to do this again, and if
they do, Chapter 12 will be continuous. It sunset January 1, 2003.

4. Individuals usually do not file in Chapter 11. However, if the debtor has assets and does not fit within the debt limits in
Chapter 13, a Chapter 11 filing may be the only filing other than a Chapter 7 which would require the debtor to turn over to the
trustee all of the assets. An example of a Chapter 11 filing in which the issue of a state-court contempt order was litigated is
Johnston v. Parker, 308 B..R. 469 (Bankr. D. Az. 2003). In this case the debtor was an attorney with over $1,400,000 in stocks and
bonds as assets. He filed in Chapter 11 and then sued his former wife and her attorney for violation of the automatic stay. 

5. 954 F.2d 1573 (11th Cir. 1992).

6. Id. at 1575.  This was a pre-1994 case, so the debt payments may have been viewed as support.

7. Id. at 1579.
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matters. It was not reported, but the wife should
receive much nicer treatment in front of the state-
court judge especially if it is the same judge that
held her former husband in contempt in violation of
the automatic stay.

Take Jane’s rights in the beginning hypotheti-
cal. Since she has a right to alimony, Jane would be
allowed to garnish John’s paycheck, for post-peti-
tion work, without violating the automatic stay if
John filed in Chapter 7 because John’s paycheck is
not property of the Chapter 7 estate. However, if
John had filed a Chapter 13 petition instead of a
Chapter 7 petition or had converted from a Chapter
7 to a Chapter 13, Jane would not be able to garnish
John’s paycheck, because John’s paycheck is now
property of the bankruptcy estate.

There are two important concepts here. First it
must be established that the amount owing is alimo-
ny, maintenance or support. In other words, is the
amount owing in the nature of support? In the above
hypothetical, this question is clear. In most cases
this is a contentious issue.

The second important concept is property of the
estate. The discussion above is in general. As with
most issues in bankruptcy, there are exceptions to
all general rules. For example, section 541(a)(5)
brings into a Chapter 7 bankruptcy estate, property
like bequests, property settlements and life insur-
ance if received by the debtor within one hundred
and eighty days after the commencement of the
case. It also brings into the estate any proceeds,
product, offspring, rents or profits of or from proper-
ty of the estate.8 For example, a paycheck may actu-
ally be a payment of profits from property of the
estate. If it is, then the paycheck cannot be gar-
nished, even in a Chapter 7, because then the pay-
check would be property of the estate.

CONTEMPT AND JAIL TIME

Let’s amend the beginning hypothetical. Let’s

assume Jane has filed a motion in state court before
John has filed bankruptcy. Let’s also assume the
state-court judge has issued an order holding John
in contempt. First let’s assume that the state-court
judge has put John in jail. Can John use a bank-
ruptcy filing to get out of jail? In other words, can
John use bankruptcy as a get out of jail card?

Most courts say no. Take the case of Hyo Jin
Moon, the debtor in the case of In re Moon.9 After
the state court ordered Mr. Moon to go to jail for fail-
ing to pay his wife alimony, Mr. Moon filed bank-
ruptcy. The bankruptcy court held that the filing of
bankruptcy allowed Mr. Moon out of jail. This ruling
is reversed by the District Court in In re Moon,10 Mr.
Moon while in jail had ended his rights in a family
trust and quit his job at his family’s ministry.
Nonetheless, the state court held that Mr. Moon
could pay the amount owing to his former wife.11

The District Court emphasized that the debt is
in the nature of support. Also important to the court
is that a debt that is in the nature of support is not
dischargeable. State courts have jurisdiction to rule
on the dischargeability issue as do the bankruptcy
judges. Since the state court in the Moon case had
ruled on this issue, the state court had power to
punish Mr. Moon for violating its order. This case
was, however, primarily basing its decision on full
faith in credit. The state-court action was in
Massachusetts and Mr. Moon’s bankruptcy was in
New York. 

In In re Montana,12 full faith in credit was not in
issue. In this case the first divorce order was in
1993. Bankruptcy was filed on February 15, 1995.
Right before the bankruptcy filing, the state court
had held a hearing on compliance with the 1993
decree before a general master of the Florida courts.
Also before bankruptcy was filed, the general mas-
ter recommended that the husband be held in con-
tempt and sentenced him to sixty days in jail. Under
this order, the husband had a right to get out of jail
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8. 11 U.S.C.. § 541(a)(6).

9. 201 B.R. 79 (Bankr. S.D. N.Y. 1996).

10. 211 B.R. 483 (S.D. N.Y. 1997).

11. Id. at 486.

12. 185 B.R. 650 (Bankr. S.D. Fl. 1995).
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if he paid the amount he owed to his former wife.
Note, this ruling by the general master was not

filed until after the bankruptcy filing. So unlike the
Moon case, not only was the  husband not in jail at
the time the bankruptcy was filed,  the contempt
order had not been filed. In addition, the recommen-
dation of the general master was not ratified by the
state court until several months after bankruptcy
had been filed. The Bankruptcy Court held that the
state court had jurisdiction to enforce its order of
contempt as long as the order not obeyed by the
debtor was made by the state-court judge before
bankruptcy was filed as was done in this case.

The wife in the Montana case did take the pre-
caution of coming into the bankruptcy court and
asking for relief from the automatic stay before the
state court put the husband in jail. This is often the
wisest course. The bankruptcy court granted the
wife’s motion. It is the husband’s motion for rehear-
ing that is the basis for the opinion of the court. The
debtor argued that a portion of the amount owing
was for attorney’s fees. This meant that part of the
amount might be dischargeable as not being in the
nature of support. He argued that the state court
had no authority to rule on the matter, let alone put
him in jail for nonpayment of the amount.  The
bankruptcy court disagreed. It pointed out that the
state court had jurisdiction to rule on the issue of
whether an amount owing is in the nature of sup-
port and not dischargeable. Once it ruled on the
matter, it could punish the debtor for not complying
with the order. 

In re Vargason,13 began with an original order
from the divorce court granting the wife $400 a
month as community property. This was based on a
marital settlement agreement the parties had
made. The husband then filed bankruptcy. After the
bankruptcy filing, the wife went back in to the state-
divorce court and asked the judge to change the
$400 community property obligation into a $400 a
month alimony obligation. The state-court judge
changed the $400 obligation into an alimony obliga-
tion. The debtor/husband asked the bankruptcy

court to hold the wife in contempt for violation of the
automatic stay. 

Not mentioned above, is the fact that also taken
out from the automatic stay’s reach is the establish-
ment or modification of alimony, maintenance, or
support obligations. The Vargason court said that
when the wife went back to state court she was ask-
ing for a modification of a divorce-court order and
this was not a violation of the automatic stay even
though she did this after the bankruptcy petition
has been filed.14

If the wife had not been able to turn a communi-
ty property obligation into an alimony obligation,
she would have been in trouble. First, if the commu-
nity property obligation is not in the nature of sup-
port, any argument over its dischargeability must
be made in the bankruptcy court by an adversary
proceeding filed within 60 days after the first date
set for the meeting of creditors. State courts cannot
rule on the dischargeability of non support marital
obligations. See Bankruptcy Rule 4007(c). The wife
in the Vargason case had not done this. This would
have made her debt discharged in her husband’s
bankruptcy. Once discharged, section 524 enjoins
any creditor with a discharged debt from doing any-
thing to collect that discharged debt. Thus, going
into state court and getting the divorce court to
change the community property obligation into an
alimony obligation was very important to the wife in
the Vargason case. It also was a risky thing to do.   

This problem is illustrated in the case of In re
Dill.15 Here, before the husband filed for bankruptcy,
the wife found out that he had charged an amount
on their joint credit card in violation of his promise
in their marital settlement agreement. The issue is
confused somewhat since Mr. Dill also owed child
support. He filed bankruptcy on Feb. 27. She filed a
motion in the state court to hold him in contempt on
March 2nd. Thus, unlike the cases discussed above,
the motion for contempt is filed after the bankrupt-
cy petition is filed. The state court heard her peti-
tion on June 6th and found that the husband should
be held in contempt. The judge sentenced him to jail
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13. 260 B.R. 488 (Bankr. D. N.D. 2001).

14. Id. at 491-93.  But see, In re Harris 2004 310 B.R. 395 (Bankr. E.D. Wisc. 2004)(holding an attempt to reduce alimony
because the debtor wife had failed to make the mortgage payments violated the stay since it was, in essence, trying to set off the
husband’s obligation against a dischargeable debt of the wife.)

15. 300 B.R. 658 (Bankr. E.D. Va. 2003).
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but stayed the order to give Mr. Dill time to pay the
amount on the credit card. He was given four
months to do this. In July, Mr. Dill filed a motion in
the bankruptcy court to hold his former wife liable
for the violation of the automatic stay. 

The bankruptcy court noted that all of Ms. Dill’s
actions were to recover the improperly charged cred-
it-card amount. Since this was a pre-petition
amount, the automatic stay precluded any act to col-
lect unless the amount owing was for alimony, main-
tenance or support. Because the amount was not in
the nature of alimony, maintenance or support, sec-
tion 362(b)(2) did not apply. She could have argued
in the bankruptcy court that the debt was non dis-
chargeable under 523(a)(15). This section deals with
the non dischargeability of marital debt that is not
for support. But this argument had to have been
made to the bankruptcy court within the sixty-day
time period. Therefore, she violated the bankruptcy
automatic stay by taking an action after the bank-
ruptcy petition was filed. Because she was collecting
a pre-petition non-support amount, she could not
take any action to collect.

The court spent some time talking about civil
contempt and criminal contempt. It also said that it
was following a case in which the husband was
ordered by the state court to pay the money or be
held in contempt. See In re Rook.16 The husband did
not do this. Then the state court ordered him to jail.
This was a second contempt order in that case. The
first order was several years before bankruptcy was
filed. The second order for contempt, however, was
filed after bankruptcy had been filed. The bankrupt-
cy court held there was a distinction between the
first contempt order and the second order. The sec-
ond order was holding the husband in contempt for
disobeying the first contempt order. Important to
the court was the fact that the second contempt
order did not give the husband any time to purge
the order by the paying of the money. The Rook
court said the first contempt would violate the stay
but it was ordered well before bankruptcy was filed.
The bankruptcy court obviously was pleased that
the state court did not execute on the contempt
order until the automatic stay issue was resolved by
the bankruptcy court. Importantly, the second con-

tempt order, even though after the bankruptcy fil-
ing, did not violate the stay because it was uphold-
ing the power of the court. In contrast, the Dill court
pointed out that there was only one contempt order
in that case and therefore the wife by obtaining the
order by the state court had violated the automatic
stay.   

EXECUTORY CONTRACTS - Section 363

Mr. Vargason also argued that since the obliga-
tion was part of a marital settlement agreement, it
was an executory contract that he could reject in
bankruptcy. Executory contracts are special con-
tracts in bankruptcy. First the debtor can reject
these contracts as he can breach any other contract.
Most importantly, however, is the fact that even
though the executory contract is rejected by the
bankruptcy debtor after the petition for bankruptcy
has already been filed, the Bankruptcy Code turns
the breach of contract damage claim arising from
the debtor’s rejection into a pre-petition obligation
that gets discharged. Remember these pre-petition
debts are often discharged with a permanent injunc-
tion against any act to collect on these discharged
debts. 

What is an executory contract? The late
Professor Vern Countryman came up with a defini-
tion that is commonly used today although some
courts have added to it in special cases. Professor
Countryman said that an executory contract is one
in which both the debtor and the non debtor have
contractual obligations so far not performed that the
failure of either party to perform would constitute a
material breach of that contract, excusing the non-
breaching party from performing. Recall that com-
mon-law contract rules require a material breach or
total breach before the other party to the contract is
excused from performing.

In the Vargason case, the court looked at the
marital settlement agreement and said that the
only obligation remaining to be performed under the
agreement was the debtor’s payment obligations.
Therefore, the contract was not an executory con-
tract and the debtor could not reject it because
material obligation did not remain on both sides.
See In re Sokoloff, M.D.17
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16. 102 B.R. 490 (Bankr. E.D. Va. 1989) aff’d 929 F.2d 694 (4th Cir. 1991). (unpublished opinion)

17. 200 B.R. 300, 301 (Bankr. E.D. Pa. 1996).
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CONCLUSION

In all of the cases discussed above, the contempt-
order sentencing was issued before the bankruptcy
was filed, although in Montana this was done by a
general master. In U.S. Sprint Communications v.
Buscher,18 the civil contempt order was made before
the filing of bankruptcy, but the sentencing of the
debtor did not take place until after the bankruptcy
petition had been filed. On finding that the con-
tempt sentencing was not stayed, the bankruptcy
court was impressed by the fact that the defendant
had violated two orders of the state court before
being held in contempt.

What if no contempt order has been filed by the
state court before the bankruptcy petition is filed?
Since the contempt order is often made to coerce the
debtor to pay a debt, this would be stayed by section
362(a) unless the debt fell under section
362(b)(2)(B), being a support obligation collecting
from property that is not property of the estate. It is
important to note, that none of these cases bases its
decision on the inherent power of the state court to
enforce its order by contempt. But the Montana case
comes the closest.

Remember your analysis changes if the debtor
filed in Chapter 13 originally or converted a
Chapter 7 to a Chapter 13. Property of the estate is
greatly expanded. Jane, even with her support
rights, would find it difficult to find property that
John owned that was not property of the estate.
Therefore, the stay would preclude her from any col-
lection action until the Chapter 13 was finished.
Some courts would allow Jane to garnish John’s
paycheck once the Chapter 13 plan is confirmed.
This is because at this point the property of the
estate is vested into the debtor. There are, however,
cases that would not let Jane garnish John’s pay-
check at the time. Since a right to alimony, mainte-
nance or support is a non dischargeable debt, the
discharge in a Chapter 13, which comes at the end
of the Chapter 13, not the beginning, would not pre-
clude Jane from collecting the alimony from John’s
assets once the Chapter 13 has ended unless she
was in a jurisdiction that allows her to reach John’s
paycheck once the plan was confirmed.

This broad definition of property of the estate
also applied in the case of a family farmer filing in
Chapter 12. Chapter 12 has currently expired. It no
doubt will be reinstated soon, however. Section
1207(a)(2) has language making post-petition earn-
ings  property of the estate. This is the same lan-
guage as in section 1306. Once again, these earnings
and other assets are no longer property of the estate
once the Chapter 12 has ended. Both Chapters 13
and 12 can end without a discharge. If the debtor
cannot make the plan payments, the case can be dis-
missed. The debtor may qualify for a hardship dis-
charge, but either way, the bankruptcy will be over
and Jane can collect the already owing and the
future amounts from John’s property.

Perhaps an income withholding order would be
appropriate. After all, John has shown some finan-
cial irresponsibility and this should be a good reason
for an income withholding order. Of course if an
income withholding order was in effect when John
filed bankruptcy, then it would have to stop unless
John filed in Chapter 7 and it was reaching non-
estate property. Then section 362(b)(2)(B) would
protect the income withholding order and the con-
tinued taking of the earnings would not violate the
stay. The automatic stay covers both action and
inaction.

APPENDIX

BANKRUPTCY DISCHARGE OF
MARITAL SETTLEMENT AGREEMENT

OBLIGATIONS

SUPPORT OR NOT SUPPORT
§523(a)(5)

Let us start at the very beginning with a few
rules. If the debt is in the nature of support,
523(a)(5),  it is not dischargeable in any of the bank-
ruptcy chapters. Moreover it can be brought up after
the bankruptcy is over, even in state court. In
Waters v. Waters,19 the Arkansas Court of Appeals

47

18. 89 B.R. 154 (D. Kan. 1988).

19. 5 S.W.3d 76 (Ark. App. 1999).
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so concluded. On the other hand, if the marital debt
is not in the nature of support it is dischargeable in
Chapter 13 as long as no hardship discharge has
been awarded. Even in a Chapter 7 proceeding,
where it is possibly non dischargeable, the non dis-
chargeability motion must be filed under Rule
4007(c) not later than 60 days following the first
date set for the meeting of creditors. If the motion is
filed too late the debt is dischargeable. The follow-
ing is a  short discussion of the cases published by
the former and current Arkansas Bankruptcy
Judges’ ruling on whether the debt is in the nature
of support. Most of these cases are not at all surpris-
ing.

As a matter of strategy it is probably best to
argue non dischargeability under both §523(a)(5)
and §523(a)(15). Because the §523(a)(15) argument
must be made before the bankruptcy court, it is not
a good idea to litigate the non dischargeability issue
in state court. Given the time constraints on any
§523(a)(15) motions, the non debtor former spouse
must act quickly and prepare an argument under
both sections.

Sturdivant v. Sturdivant,20(Judge Mixon). Here the
court finds the amounts not in the nature of sup-
port. These were promises from the former husband
to pay specific credit card debt. The court noted that
the payment helped to balance disparate income but
failed other parts of the test for support. The court
did, however, conclude the debt was not discharged
under 523(a)(15). In concluding that the debtor
could pay the debt, Judge Mixon characterized the
debtor’s expenses as padded.

Portwood v. Young,21(Judge Taylor). The state court
ordered the husband to pay lump sum of $42,000 in

monthly payments of $350. The payments did not
end upon the wife’s remarriage or death. What
seems to have influenced Judge Taylor the most was
the fact that the state court discussed the various
types of alimony before ordering the payment of the
$42,000 which it called lump-sum alimony. This
careful analysis by the state court was almost dis-
positive in the eyes of the bankruptcy court.

White v. Ouachita County Office of Child Support
Enforcement,22(Judge Mixon).White owed child sup-
port arrearages from an erroneous determination
that he was the father of the child. A later D.N.A.
test proved he was not dad. The court reasoned that
523)(a)(5) only applied to child support owed by a
parent. Since the debtor was not a parent, the debt
was discharged.

Williams. v. Kemp Jr. (In re Kemp Jr.)23 (BAP 8th

Circuit). This case involved birthing expenses. The
only interesting part of this case is that the amounts
were to be paid to a third party. The court held that
this did not make any difference.

Cody v. Cody (in re Cody)24 (Judge Scott). This case
discusses the issue in Chapter 13 context where
treatment in the Chapter 13 plan can lead to dis-
chargeability.

Williams v. Sacramento County Dept. Of Child
Support Services (In re Williams)(Judge Evans).
This case is the only Judge Evans case found. The
debtor was disputing how much child support he
owed. He argued that he only owed $73,667.74
which was the amount entered by an Arkansas
court. His former wife argued that he owed
$158,635.23. Judge Evans pointed out that she had
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20. 298 B.R. 392(Bankr. W.D. Ark. 2003).

21. 305 B.R. 1 (Bankr. W.D. Ark. 2003).

22. 253 B.R. 253(Bankr. W.D. Ark. 2000).

23. 242 B.R. 178 (B.A.P. 8th Cir. 1999). 

24. 246 B.R. 597(Bankr. E.D. Ark. 1999) raises the issue of non dischargeability in a Chapter 13 context. Recall that in
Chapter 13, only those obligations in the nature of support are non dischargeable in Chapter 13. The wife did not complain until
after the plan was confirmed and the discharge order had been filed. The plan “provided for” the debt to the ex wife. The court
held that the wife’s claim was discharged.. The parties stipulated that the amount owed was in the nature of a property settle-
ment and not support. The ex wife’s argument was based on the fact that in a prior Chapter 7 filed by her spouse, the debt was
found to be non dischargeable.
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no jurisdiction to determine how much child support
the debtor owed. Since the debtor agreed that the
amount was for child support it was non discharge-
able under §523(a)(5).

Copeland v. Copeland (In re Copeland)25(Judge
Scott). This case involved monthly payments of
$2,200 and then a lump sum payment of $34,400
that the marital settlement agreement called alimo-
ny. The court found that the description in the
agreement was important. Also important in this
case was that the debtor husband in his testimony
never said that his intention was to treat it other-
wise. It also helped that the debtor was a doctor.

Riley Jr. v. Riley,26( Judge Scott). held that the
description in the marital settlement agreement
that called the obligation a property settlement was
not dispositive. If the agreement calls it alimony
this is more dispositive than if it calls the obligation
a property settlement.

In Pierce v. Pierce (In re Pierce),27(Judge Scott), the
obligation was to pay the mortgage debt and buy
term life insurance. The court held that it was in the
nature of support. Along the way the court provides
a list of factors to examine in determining whether
the payment is in the nature of support. These fac-
tors listed by the court include:

1. whether the obligation terminates on the
death or remarriage of either spouse;

2. how the marital settlement agreement
characterizes the obligation;

3. whether the payments appear to balance
disparate income;

4. whether the payments are to be made
directly to the spouse or to a third party;

5. whether the obligation is payable in a
lump sum or in installments over a period of
time;

6. whether the parties intended to create an
obligation of support;

7. whether an assumption of debt has the
effect of providing the support necessary to
insure that the daily needs of the former
spouse and any children of the marriage are
met;

8. whether an assumption of debt has the
effect of providing the support necessary to
insure a home for the spouse and minor chil-
dren.28

This list put together by Judge Scott is from a case
that came down in 1992. This is important because
with the addition of § 523(a)(15) in 1994, one type of
fact pattern seems to be less likely to be considered
in the nature of support than it was previously. Note
the eighth factor in Judge Scott’s list is discussing
debt assumption. In Judge Scott’s list this can be in
the nature of support.

I have no Arkansas cases, but nationwide I have
noticed a trend for courts to no longer consider an
assumption of indebtedness as in the nature of sup-
port. I think this is an unfortunate trend. Many
divorce couples have more debts than assets. Thus,
the marital settlement agreement divides these
debts and makes appropriate hold harmless promis-
es. Surely for these divorcing folks, the assumption
of indebtedness can, in the right case, be in the
nature of support. It is a shame that the addition of
§523(a)(15) has had any impact on the analysis of
what marital settlement promises are in the nature
of support.

Boyle v. Donovan,29 held that even if there is no
legal obligation to support, if the agreement agrees
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to provide support, it is in the nature of support. In
this case, dad agreed in the marital settlement
agreement to pay the college expenses of his chil-
dren. Under state law the obligation of a parents to
support their children terminates at 18 years of age.
This did not matter according to the Eighth Circuit.

Keep in mind that in the Eighth Circuit,
whether an obligation is in the nature of support is
to be measured at the time of the divorce, not at the
time of the bankruptcy filing. Draper v. Draper.30

This is another difference with the standards for
non dischargeability under§ 523(a)(15) for marital
settlement obligations. For these amounts, the
examination is made at the time of the bankruptcy,
not the time of the divorce.

NON SUPPORT MARITAL SETTLEMENT
OBLIGATIONS

SECTION 523(a)(15)

Under 523(a)(15) the debt is presumed to be non
dischargeable. The debtor has the burden of proving
one of two tests in order to discharge the debt. The
first test is whether the debtor has the ability to pay
the debt from income or property not reasonably
needed for the maintenance or support of the debtor
or a dependent of the debtor or reasonably needed
for the debtor’s business. If the debtor can show this
lack of ability to pay, then the debt is dischargeable.
The second ground for finding the amount dis-
chargeable is for the debtor to show that the benefit
to the debtor of discharge outweighs the detriment
to the spouse, former spouse or child of not getting
the money. If this can be shown, the debt is dis-
chargeable. 

There are several reported decisions from the
Arkansas Bankruptcy Judges. An examination of
them, however, does not give any bright lines of
rules. Instead they are very fact sensitive and often
involve a lack of proof that is determinative. In In re
Fellner,31 this court affirmed a Judge Scott case that

found that the debtor did not need his truck which
cost him over $600 per month. This just shows how
carefully the bankruptcy judges examine each
party’s expenses. It is not worth the judicial distrust
created by expenses that appear to be exaggerated
or unnecessary.

On the burden of proof issue both Judge Mixon
and Judge Scott have held that once the non bank-
ruptcy spouse proves that the debt originated out of
a divorce or separation, the burden of proof shifts to
the debtor to prove either inability to pay or the ben-
efit to him or her outweighs the detriment to the for-
mer spouse. Judge Mixon’s decision is In re
Crawford.32 Judge Scott’s decision is In re Henson.33

It should be recalled that under domestic rela-
tions law an equitable division of property is a way
of avoiding a need for temporary alimony. Yet this
does not seem to be a factor in the court’s determi-
nation. On point is a recent opinion by Judge Mixon,
sitting in Flordia. In re Tarbox.34 In this case, the
husband was in bankruptcy. The marital settlement
agreement called for three $10,000 payments to the
former wife, payments on marital debts and $1,500
toward her lawyer’s bills. The wife was an auto
salesperson with no sick leave and no medical insur-
ance. The debtor’s gross income was $69,433.12 as a
police officer as compared with wife’s $34,000. No
doubt the biggest factor influencing the court is that
the debtor paid $16,007.25 per year in child support.
In addition he paid private-school tuition for his
children. This gave him $10,030.64 in “fixed expens-
es” and $12,900 in living expenses. This left him
with $6,504.67 in disposable income. His wife on the
other hand had $37,080.00 in expenses. Her income
added to the $16,07.25 in child support gave her
more than twice the disposable income of her hus-
band. It does not look as if she put on evidence of
health insurance costs and I wonder if she spent
much time looking at all of her costs. Her husband
got the condo and the marital house was sold. She
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had to provide housing. The figures before the Judge
hurt her in all aspects of her arguments.

The wife testified that she on occasion had to
borrow from family, had paid rent late, and had had
the lights and cable turned off. She testified that the
creditors on the debts her husband agreed to pay
were harassing her given his nonpayment. The
credit-card debt totaled $19,514.67. Her divorce
lawyer testified that she would have been entitled to
temporary alimony under Florida law, and this
property settlement was arranged instead. 

The debtor said that he never agreed to pay
alimony and had at the time of the divorce thought
that he could pay the $10,000 out of funds given to
him by his father. His father had refused to give any
more to his son if the money was to be turned over
to the former wife. The court did not consider these
payments from the father. Moreover the husband
said that he agreed to pay because his attorney told
him that otherwise they were going to trial at great
expense. Judge Mixon suggests that his attorney did
not do a good job for him.

Judge Mixon first noted that the wife failed to
show that any of the promised payments were
alimony. This is despite the fact that promises to
pay marital debts has in the past been seen as in the
nature of support. He did not believe the wife’s
divorce lawyer and opined that the wife would not
be entitled to alimony under Florida law given their
eleven-year marriage and two school age children.
He said “[b]ased on this record, the Court must con-
clude that it is inconceivable that a fair-minded
divorce court would have imposed an obligation to
pay alimony, given Debtor’s ability to pay and his
child support obligation.”35  Thus none of the promis-
es were in the nature of support.

Judge Mixon spends little time on the § (a)(15)
argument. He notes that the debtor never had nor
ever will have the ability to pay these amounts and
that the discharge would benefit the husband more
than hurt the wife. Therefore all of the debts were
dischargeable. It looks as if the court is saying that
the wife will not be hurt because she too can
file in bankruptcy and discharge her obligation.

Otherwise, it is difficult to see someone who has the
lights and cable occasionally turned off being able to
pay $19,514.67 in credit-card debt. 

Was this a proof problem or was the wife really
ending up with more than twice the disposable
income of husband and not making ends meet. We
will never know.

Perhaps an insufficiently prepared case can be
found in In re Crawford.36 Here the husband was in
bankruptcy and his take home pay is about equal
with his wife’s. The fight was over amounts owed on
two vehicles the husband was awarded in the
divorce. He was to refinance and remove his former
wife from the obligation. He did not do this and his
wife spent over $5,000 in paying amounts owed on
the vehicles while the vehicles were in the hus-
band’s possession. The state court gave her a judge-
ment for the amount and the debtor spent six
months in jail because he did not pay the amount.
For her expenses, she did not include payment for
clothing, payments on the deficiency on one of the
vehicles that was repossessed, or payments to her
attorney. Judge Mixon noted that the debtor did not
provide much of a picture of his finances either, and
since he had the burden of proof under §(a)(15), he
failed to prove either that he could not pay or that
the discharge would benefit him more than harm
his former wife.  The judge also noted that the attor-
ney’s fee would follow the debt and therefore it was
non dischargeable as well.

Judge Scott has three cases. In all three she
questions the numbers or the testimony. In In re
Henson,37 the debtor husband had a good job in the
insurance field and was well educated. But he was
“let go” from his job. Since that time he had not
worked. Moreover, the Judge showed that he listed
twice “many” of his debts. Judge Scott found the
marital debt to be non dischargeable despite the fact
that his wife earned over $50,000 and was driving a
Mercedes automobile. She had been awarded about
$70,000 of her inheritance remaining at the time of
the divorce. She used most of this to pay her share
of marital debt. She had to take out loans in order to
pay off the marital debt her husband was to have
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paid. She would not be forced into bankruptcy if
forced to pay her former husband’s debts.

The wife did testify that she was putting off
starting a family because of money trouble. There
was also the fact that the wife had received
$287,000 in inheritance that the parties largely
spent on drugs and alcohol among other things. The
husband also received $6,500 of the remaining
inheritance at the time of the divorce. Was the bur-
den of proof the most important thing in this case?

Perhaps more important than the Henson case
is another 1996 Judge Scott opinion. Schmitt v.
Eubanks (In re Schmitt)38 addresses an issue that
Judge Mixon left hanging in the Tarbox case. This
issue is whether the court should take into consider-
ation whether discharging the marital settlement
debt will likely push the other spouse into bank-
ruptcy. Recall that in Tarbox, the non-debtor wife
testified that she had her lights and cable occasion-
ally terminated even without liability for this debt.
Surely being the only one left on the debts now that
they are dischargeable will push the wife into bank-
ruptcy in order to discharge her obligations on the
indebtedness. In Tarbox, Judge Mixon does not
directly address this issue.

In the Schmitt case, Judge Scott states that this
is a relevant factor to be taken into consideration.
The wife was in bankruptcy here. She was a nurse
and had fallen behind on the debt when she had to
undergo an operation. The court noted that her abil-
ity to pay should be better now that she was back at
work. Moreover, many of her debts would be dis-
charged by the bankruptcy. Therefore on the first
prong, the court held she would be able to pay the
joint debt. 

On the second prong of the § 523(a)(15) text, the
Schmitt court noted that the former husband was
not in financial difficulty. But he supported four
children and his new wife had recently lost her job.
The court noted that if he were obliged to pay the
debt, then he might not be able to pay it and his
credit rating would be hurt. Having to pay the debt,
the court stated, might force the former husband to
file for bankruptcy. In Schmitt, Judge Scott makes it
clear that this is a hardship to be considered. Thus

the court noted that the discharge would be harder
on the husband than it would be beneficial to the
debtor wife. The debt was not discharged.

How important is the fact that in the Schmitt
case the credit-card indebtedness was incurred by
the debtor wife after the parties had separated and
the Judge thought she exaggerated her expens-
es.($200 per month for the phone). Since the former
husband did not remove his name from the credit
card once separated from his wife, he was jointly
liable for the debt. It was not even clear in the mar-
ital settlement agreement whether they had agreed
to hold one another harmless for this kind of debt.
Nonetheless the court said an obligation to indemni-
fy would be implied. This is an issue on which not all
courts agree.

The last of the Judge Scotts’ cases is her most
recent. Fureigh v. Haney (In re Haney).39 In this
case the income of the parties is roughly similar. But
the wife in bankruptcy testifies that she is mentally
ill and has been urged by several doctors to seek
mental help. None of this testimony is corroborated.
She is a real estate salesperson but she testified
that her mental problems have driven away clients.
In the past she had a high income and shortly after
filing in bankruptcy she moved and increased her
rental obligations from $500 to $1,000. The court
held she had the ability to pay the debt.

On the second prong of the test, the husband lost
and the debt became dischargeable. This was
despite the fact that the wife, proceeding pro se, tes-
tified vaguely and, the court concluded, made up fig-
ures. Nonetheless the court held that the husband
would be better off if the debt were discharged due
to his five years worth of actions to collect before his
former wife filed bankruptcy. His former wife
seemed to be very adept in avoiding her obligations.
She had not filed a tax return for the last several
years. This five years of legal fighting had been at
great expense to the husband.

It seems that the husband by living parsimo-
niously had managed to pay most of the debt by the
time the hearing came around. Perhaps this made
the biggest difference. The discharge of the debts
was not going to push the husband into bankruptcy.
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He had a stable job but had recently suffered a
reduction in pay. It is clear that Judge Scott is wish-
ing she did not have to decide the case. Over $52,000
was involved. The wife’s mental difficulties were
perhaps decisive. The debt was discharged.

One general observation on these cases is that
when the debt is not discharged it is smaller in
amount although not all of the cases report how
much is involved. In Henson the amount was
around $27,000. In Crawford it was $6,209.26. Both
amounts were held to be non dischargeable. In
Schmidt the amount is not stated. In contrast, in the
two cases in which the debt was dischargeable the
amount was $52,000 in Haney and $51,014.67 in
Tarbox. 

If the dollar amount does influence the court,
then perhaps In re Andresen40 can come in handy.
This case is looking at student loans and asking
whether the bankruptcy court has the power to dis-
charge some debts but not others. The court noted
that the statute says “[a] discharge under 727...does
not discharge an individual debtor from any debt for
an educational benefit...” 523(a)(8). The statute goes
on to talk in terms of “such debt”. (emphasis sup-
plied) The court held that since the statute spoke
about each debt then each debt had to be examined
separately. The test for educational debts is undue
hardship.  Each debt had to be examined to see
whether lack of discharge would create an undue
hardship. Notice that the same argument can be
made about marital debts. That section starts the
same way and also talks in terms of “such debt.” For
example in the Tarbox case the court could have dis-
charged the $30,000 in payments owed to the former
wife but not discharged the $19,514.67 in credit-
card debt which after bankruptcy will probably
shove the former wife into bankruptcy. If it looks
like the court will hold the debt to be dischargeable,
it may be best to make the Andresen argument. I
have discussed the Andresen case in more depth in
my 1999 LAW NOTES article on this subject.41

If  § 523(a)(5) and (15) do not make the debt non
dischargeable, another section of § 523 might help.
In In re Guske,42 (no Arkansas Bankruptcy Judges
are on the panel), the debtor husband admitted in
his bankruptcy that at the time he signed the mari-
tal settlement agreement he had no intention of
paying the debt. The former wife argued that this
amounted to fraud under § 523 (a)(2)(A) and the
bankruptcy court agreed. The debtor husband testi-
fied that he told his former wife this fact. The wife
testified that she thought that he would pay the
debt, but she was never asked whether her husband
told her he was not going to pay. The bankruptcy
appellate panel reversed the bankruptcy judge’s
finding of fraud. Noting that the former wife had to
prove justifiable reliance, they held that she had
failed in her burden of proof because the husband’s
statement was uncontradicted. Recall that justifi-
able reliance does not mean reasonable reliance. So
if the former wife had been told by her lawyer that
the husband would have to pay the amount, would
this amount to justifiable reliance? Probably in most
cases the debtor will lie about his or her intentions
in signing the marital settlement agreement and
this issue will not come up. If the debtor admits
lying, then think of the various ways that the other
spouse can show justifiable reliance. 

It is not exactly clear what justifiable reliance is.
It is only clear that it is not reasonable reliance. The
Supreme Court made this clear in Field v. Mans.43 It
certainly seems that reasonable reliance has an
objective component. In other words, even if the per-
son actually relied they may not have reasonably
relied. Perhaps the difference between these two
standards is objective and subjective reliance. The
court in Guske did not discuss this issue other than
to say that the wife did not need to check out the
information. One wonders how she would have
checked out her soon to be exhusband’s promise to
pay. It would have been nice for the bankruptcy
appellate panel to have given the issue more discus-
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sion especially since it reverses the bankruptcy
court on this question of fact.  

This brings you up to date on the cases in this
area. As you can see, they are very fact specific. Few
generalizations can be made. One observation is
that many of these cases have evidentiary problems.
You are in a better position than I am to know why
this is the case.

Also to be noted is the fact that the judge may
revisit the issue if a timely motion is filed. This hap-
pened in In re White.44  In this case Judge Scott had
held that the debt was non dischargeable under §
523(a)(15). After this ruling but before entry of the
judgment, the debtor filed a motion for a new trial.

The Federal Rules of Bankruptcy Practice § 9023
calculate the time for filing the motion from the
entry of the order. This motion stated that the
debtor has sustained a back injury and was confined
to bed rest for two weeks. It concluded that this
injury might require an operation and his job was
uncertain. More than one month later, the debtor’s
attorney filed supplemental information that the
debtor was still in bed receiving spinal injections.
Judge Scott noted that the grounds for a new trial
are very narrow. But substantial change in facts
important to the trial’s determination are sufficient.
Thus, she ordered a new trial.
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