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Bankruptcy Jurisdiction and the Supreme Court:
 Can a State be Sued for Money When It Violates a Federal Statute?

I was waiting to get a haircut this past 
January and was reading THE UNITED STATES 
LAW WEEK, one of my favorite publications. 
Reading a synopsis of the Central Virginia 
Community College v. Katz,1 I suddenly 
jumped up and exclaimed that the Court 
had just surprised me enormously. Needless 
to say, the folks at the hair salon thought 
that I had lost my mind. To understand the 
importance of the Katz case a little history 
must be discussed. It concerns the power 
of the federal government and the powers 
of the states. What is at issue is whether 
a state can ever be sued for some type of 
performance. Enjoining state behavior still 
remains a viable option at the moment. But 

any other type of relief was not available, at 
least before the Katz case. Whether the suit 
is for a state’s failure to pay overtime pay to 
policemen, or discriminating against a state 
employee because she was old or disabled, 
the suit cannot be maintained. This is the 
case despite the fact that Congress, in the 
particular statute made the state subject to 
the federal legislation. This is what makes 
the Katz case so extraordinary. In Katz, 
the debtor bookstore was suing the state to 
return money to the bankruptcy estate as a 
bankruptcy preference.

It all started with Seminal Tribe of Florida 
v. Florida.2 In the Seminal Tribe case, the 
Supreme Court gave more life to the Eleventh 
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3  Id. at 59, 1125.
4  Id. at 63-5, 1127-28.
5  Pennsylvania v. Union Gas Co., 491 U.S.1, 57, 109 S. Ct. 2273, 2296 (Justice White concurring) (1989)(Justice 
White’s opinion said “This brings me to the question whether Congress has the constitutional power to abrogate the 
States’ immunity. In that respect I agree with the conclusion reached by Justice Brennen in Part 111 of his opinion, 
that Congress has the authority under Article I to abrogate the Eleventh Amendment Immunity of the States, 
although I do not agree with much of his reasoning.”  This does not make a plurality opinion that is more easily 
overruled.).
6  Alden v. Maine, 116 S. Ct. 1114 (1999).

Amendment of the Constitution. The Eleventh 
Amendment protects states from suits. In 
other words, it gives them immunity from 
suit. The Court concluded that Article 1 of 
the Constitution did not empower Congress 
to pass laws subjecting States to do anything, 
especially the spending of money. The focus 
of the Court was the Article I power called 
the Indian Commerce Clause. The Tribe was 
trying to get the State of Florida to negotiate 
about gaming rights under the Indian Gaming 
Regulatory Act passed by Congress. The Tribe 
had sued the State of  Florida in federal court 
for failing to negotiate in good faith. The 
Supreme Court held that the State of Florida 
could not be sued for violation of the federal 
statute because the state was protected by 
the Eleventh Amendment of the Constitution. 
In order to rule this way, the Seminal Tribe 
Court overturned the Union Gas case that 
had found federal power to enforce federal 
statutes against unconsenting states from 
the Interstate Commerce Clause in Article 1 
of the Constitution.3 Before Seminole Tribe, 
the Interstate Commerce Clause was the 
basis for federal statutory reach over states. 
The Seminal Tribe Court said the Union Gas 
case was a plurality case and therefore more 
easily overruled.4 In fact Union Gas was not a 

plurality case.5 Five justices found the power 
under the Interstate Commerce Clause to 
abrogate States’ Eleventh Amendment 
immunity. So despite criticizing earlier 
Courts as activist, in this area, the Rehnquist 
Court was  activist.

Although the Eleventh Amendment only 
explicitly protects States from suits from 
citizens of other states and foreign nationals, 
the Court never restricted the Eleventh 
Amendment to this. Even though the 
Eleventh Amendment speaks only of suit in 
federal court, the Court recently extended its 
protection to state court. In Alden v. Maine, 
including a case from Arkansas, the Court 
concluded that the State was protected by 
the Eleventh Amendment from suit in state 
court as well as federal court even by its own 
citizens.6 This time the Court was looking 
at whether Congress has power to force the 
State to pay for their violation of the Fair 
Labor Standards Act. The state employees 
in both Maine and Arkansas were trying to 
get overtime pay they alleged the state had 
failed to pay them. The Alden case held these 
workers could not collect money from the 
states even if the states violated federal law. 
Both states were protected by the Eleventh 
Amendment.
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BANKRUPTCY JURISDICTION AND THE SUPREME COURT

Subsequent cases found that Congress 
did not have power to abrogate sovereign 
immunity under the Patent and Copyright 
clause of Article I7 or in the Trademark Act 
of 1946. These clauses are in Clause 8 of 
Article l. Clause 8 includes, among other 
things, Congress’ exclusive right to regulate 
Commerce, to promote Progress of Science, 
and to make Uniform the Laws of Bankruptcy. 
The Court seemed to make clear that the 
only federal statute that could effectively 
abrogate state sovereign immunity had to 
be passed under Section 5 of the Fourteenth 
Amendment. 

Yet the Court, in subsequent opinions, 
viewed most federal statutes as not be-
ing passed pursuant to the Fourteenth 
Amendment. Kimel v. Florida Board of 
Regents held that the Age Discrimination in 
Employment Act was not passed pursuant 
to the Fourteenth Amendment.8 Kimel was 
consolidated cases involving several differ-
ent employees of the state who alleged they 

were discriminated against because of their 
age. The Kimel Court held that the statute 
was not passed pursuant to the Fourteenth 
Amendment. Nor was Title I of the Americans 
with Disabilities Act.9 So Congress did not 
have power to abrogate State immunity and 
apply these Acts to the state as employer. 
In Garrett, the Court held the states were 
immune from a claim under Title I of the 
Americans with Disabilities Act and as long 
as the State had rational reason for discrimi-
nation against the disabled they could not be 
sued for noncompliance. 

The lower court bankruptcy cases were 
much the same. The Ninth, Third, Fifth, 
and Seventh all held that section 106 of the 
Bankruptcy Code could not abrogate State 
immunity.10 Section 106 expressly abrogates 
State immunity. So these courts held section 
106 unconstitutional. They had a basis for 
their rulings. Seminal Tribe in footnote 16 
suggested that the Bankruptcy Clause in 
the Constitution would give Congress no 

81



11  Footnote 16 says “[j]ustice Stevens understands our opinion to prohibit federal jurisdiction over suits to enforce 
the bankruptcy, copyright, and antitrust laws against the States. He notes that federal jurisdiction over those 
statutory schemes is exclusive, and therefore concludes that there is ‘no remedy’ for state violations of those federal 
statutes. Post, at 1134, n.1.
 That conclusion is exaggerated both in its substance and in its significance. First, Justice Stevens’ statement 
is misleadingly overbroad. We have already seen that several avenues remain open for ensuring state compliance 
with federal law. See n. 14 supra. Most notable, an individual may obtain injunctive relief under Ex parte Young in 
order to remedy a state officer’s ongoing violation of federal law. See n.14, supra. Second, contrary to the implication 
of Justice Stevens’ conclusion, it has not been widely thought that the federal antitrust, bankruptcy, or copyright 
statutes abrogated the States’ sovereign immunity. This Court never has awarded relief against a State under any of 
those statutory schemes; in the decision of this Court that Justice Stevens cites (and somehow labels ‘incompatible’ 
with our decision here), we specifically reserved the question whether the Eleventh Amendment would allow a 
suit to enforce the antitrust laws against the state....  Although the copyright and bankruptcy laws have existed 
practically since our Nation’s inception, and the antitrust laws have been in force for over a century, there is not 
established tradition in the lower federal courts of allowing enforcement of those federal statutes against the States. 
Notably, both Court of Appeals decisions cited by Justice Stevens were issued last year and were based upon Union 
Gas.... Seminole Tribe, 517 U.S. at 73, n.16, 116 S. Ct. at 1132, n.16.”
12  Hood v. Tennessee Student Assistance Corp. 319 F.3d 755 (6th Cir. 2003).
13  California v. Deep Sea Research, Inc. 523 U.S. 491, 118 S. Ct. 1464 (1998) (considering that the discovered vessel 
was reported to have up to two million in gold bars and a large federal payroll on board when it sank in 1865, it is 
not surprising that Deep Sea Research and the State of California were fighting over it).

more power over the states than the Indian 
Commerce Clause before the Court.11 This 
made the cases in the Sixth Circuit so 
interesting. The Sixth Circuit held in the 
Hood case that Congress could under section 
106 abrogate sovereign immunity in a case 
where the state was brought into bankruptcy 
court to dispute the dischargeability of 
educational debt.12 The Sixth Circuit held 
that the Uniform Bankruptcy Law language 
in the Constitution abrogated state sovereign 
immunity. When the Supreme Court took the 
Hood case, all of us were expecting another 
application of Seminal Tribe. Thus, we were 
very surprised when Hood came down and 
upheld the bankruptcy court’s jurisdiction 

over the state at least to bring the state in 
to bankruptcy to dispute the dischargeability 
of educational debt. The Court did not even 
discuss the constitutionality of section 
106. Instead they held that the bankruptcy 
jurisdiction was an in rem action. The opinion 
was written by Justice Rehnquist and did 
not discuss the constitutional reach of the 
Bankruptcy Clause in Article I. By placing 
the jurisdiction under in rem jurisdiction, the 
Court placed the case in an area carved out 
of the Eleventh Amendment when property 
is disputed.

This is like property recovered from the 
sea.13  Justice O’Connor for the Court applied 
this exception to Eleventh Amendment 
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14  Id. at 504-5, 118 S. Ct. at 1472-73.
15  Id. at 496-7, 118 S. Ct. at 1468. 
16  Id. at 494-5, 118 S. Ct. at 1467.
17  Id. 541 U.S. 451 n.5, 124 S. Ct. 1913 n.5 (2004) (saying “This is not to say, “a bankruptcy court’s in rem jurisdiction 
overrides sovereign immunity (citations omitted)....Nor do we hold that every exercise of a bankruptcy court’s in rem 
jurisdiction will not offend the sovereignty of the State. No such concerns are present here, and we do not address 
them.”  

protection to property discovered at sea. The 
Court said that the exception would apply at 
least when California did not have possession 
of the property.14 The company that had found 
the ship wreck filed an admiralty action in 
federal court seeking rights to the ship and 
its cargo. The State of California intervened 
arguing that it owned the ship and cargo and 
that federal courts had no jurisdiction to hear 
the admiralty case because the state had 
Eleventh Amendment protection.15 Justice 
O’Connor, writing for a unanimous Court, 
held that the state of California was subject 
to the admiralty suit in federal court over the 
recovered treasure.16 The Court was careful 
to point out that California did not have 
possession. The Eleventh Amendment was 
squarely addressed in the Deep Sea Research 
case, and the case was one of the very few 
cases that held the state was not protected by 
the Eleventh Amendment from suit.

The Supreme Court in the Hood case analo-
gized the bankruptcy power over the property 
of the estate to this admiralty power over 
the treasure involved in Deep Sea Research. 
Justices Scalia and Thomas in dissent think 
bankruptcy is different. The Court concluded 
that the discharge of educational debt was 
just an argument about the bankruptcy res. 
The Court noted that discharge of debt is at 

the heart of any bankruptcy. The state tried 
to distinguish discharge of educational debt 
from discharge of other debt because the 
former involves an adversary proceeding and 
thus a suit against the state in violation of the 
Eleventh Amendment. Because the debt may 
be discharged only if the debtor proves that to 
pay the debt will create an undue hardship on 
the debtor, the debtor must file an adversary 
proceeding against the state. Since the Court 
held that discharge of educational debt was 
not a suit against the state, the Court had 
to deal with the adversarial nature of the 
proceeding. The Court concluded that even 
though an adversarial proceeding was like a 
civil proceeding in many ways it was still a 
proceeding in rem and not a suit against the 
state required to create Eleventh Amendment 
protection.

Several places in the opinion Justice 
Rehnquist emphasizes that the state is not 
being asked for money. And it makes it clear 
that the Court is not reaching the issue of 
whether bankruptcy power is special and 
unconsenting states are subject to it. In 
footnote 5 the Court makes it clear that not 
all bankruptcy power may be in rem.17

By the time the issue came up again, 
Justice Rehnquist had resigned and died. 
On January 23, 2006 the Central Virginia 
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18  Central Virginia Community College v. Katz, 126 S. Ct. 990, 995-6 (2006).
19  Id. at 997-8.
20  Id. at 998.
21  Id. at 999.

Community College v. Katz case came down. 
Who knows how Justice Rehnquist would have 
voted but his replacement, Justice Roberts, 
was in dissent. As was often the case, Justice 
O’Connor’s vote seems to have been the most 
important for the majority. At issue in the 
Katz case was whether a bookstore located 
at a college could go after payments made to 
the college during the ninety days prior to the 
bookstore’s filing for bankruptcy. Payments 
made within this ninety-day window are 
potentially voidable as a preference. Thus, 
in this case, the court was forced to take on 
the issue of a bankruptcy exception to the 
Eleventh Amendment it had ducked in the 
Hood case. Since the bookstore was asking 
the state to pay into the bankruptcy estate the 
pre-petition payments made by the debtor, 
the state raised its Eleventh Amendment 
protection. This case also came up to judges 
on the Sixth Circuit. Recall that the Sixth 
Circuit in the Hood case was the only circuit 
court of appeal that found a bankruptcy 
exception to the Eleventh Amendment. From 
the Bankruptcy court through the District 
Court and the Sixth Circuit panel all courts 
felt they had to follow the reasoning in the 
Hood case and rejected the state’s Eleventh 
Amendment argument.

The Supreme Court in Katz first noted that 
much of the bankruptcy process is in rem.18 
But they could not base their opinion on this. 
Much of the opinion is devoted to arguing 
that the framers of the constitution wished 
to have centralized, national bankruptcy law. 
According to the Court, states at the time of 

the adoption of the Constitution had widely 
diverging ways of treating debtors who could 
not pay back their debts. Imprisonment was 
the punishment in many states. Some states 
allowed discharge from jail and debt, some 
states allowed just discharge from jail but 
not debt and some states provided no relief 
either from jail or debt.19  The difficulties were 
the nature of our system. A debtor could be 
discharged from jail and maybe for payment 
of the debts, yet be put in prison if the debtor 
crossed state lines. Jared Ingersoll, a delegate 
at the Constitutional Convention, represented 
a debtor who was discharged in New Jersey 
and arrested in Pennsylvania. Ingersoll 
argued that the New Jersey discharge was 
ineffective in Pennsylvania. The court agreed 
with this argument.20 So the debtor stayed in 
prison in Pennsylvania. This case came down 
before the convention. The second case came 
down in the year after it. The year after the 
convention, Ingersoll represented a debtor 
who had received a Maryland discharge 
only to be arrested when he too traveled to 
Pennsylvania. This time Ingersoll argued 
that the Maryland discharge should be given 
full faith and credit in Pennsylvania. He 
was persuasive and the court held that the 
Maryland discharge should be followed by 
the Pennsylvania authorities.

The Court uses these two cases to argue 
that the framers knew about this problem. 
The Court points out that the Committee 
of Detail was instructed to look at giving 
Full Faith and Credit to debt discharges.21 
This was the Committee instructed to draft 
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22  Id. n.8.
23  Id.

the Constitution based on the delegates’ 
suggestions.22 The Committee came back with 
the language that is now in the Constitution. 
There was little debate over this language, and 
the only delegate in dissent was  concerned 
that Congress might impose a rule that put 
debtors to death. This was a creditor’s remedy 
that was available at the time in England.23

Will the new conservative majority overrule 
this case? I do not know. The Court does not 
seem to be reluctant to overrule prior cases. 
This is surprising given the conservative 
voiced abhorrence of activist courts. I would 
like to think that the Court would respect the 
majorities in prior cases the current court 
does not agree with. Stare Decisis seems to 
demand this. Perhaps the current Court will 
not overrule Katz but not extend the Katz 
rationale to another situation. For example, 
the debtor may attack a state to get back 
into the bankruptcy estate a voidable post-
petition transfer avoidable under section 549. 
The Katz rationale would allow avoidance. 
Perhaps the current court will ignore the 
rationale and not allow the avoidance of the 
post-petition to transfer to the state.

Even under the Katz case, states should 
not have to worry much. They will often 
be able to raise one of the defenses to a 
preference attack and not pay the money 
back. For example, there may have been a 
contemporaneous exchange. Perhaps the 
payment to the state was in the ordinary 
course of business.  The ordinary course of 
business should protect the state even more 
under the changes made by the Bankruptcy 
Abuse Prevention and Consumer Protection 

Act. It used to be that the exchange had both 
to be made in the ordinary course of business 
or financial affairs, and be made according 
to ordinary business terms. Now either 
one will protect the state. Either a transfer 
made in the ordinary course of business or 
financial affairs or a transfer made according 
to ordinary business terms will protect the 
recipient of the transfer. The changes also 
add a new preference defense. In section 
547(c)(9) any transfer by a non consumer is 
protected if the transfer’s aggregate value is 
less than $5,000.  You should note that the 
word “consumer” is defined as a transfer by a 
person whose debts are primarily consumer 
debts. A state may be able to get protection 
under this new preference defense. What 
Katz does is help the occasional debtor. This 
will often happen in the Chapter 11 context. 
In chapters 7 and 13 this will be more of a 
trustee argument. Just realize that it is now 
possible so you can ignore all of the lower 
court opinions that said that the state was 
protected by the Eleventh Amendment. There 
are many of these cases reported. Now they 
can be ignored. 

The grey area that remains is whether any 
power provided by the bankruptcy code can not 
be used against the state. Earlier I mentioned 
post-petition transfers under section 549. We 
will have to await more guidance from the 
Supreme Court. If and when these questions 
are answered, I will let you know.
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