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1  2006 WL 1407336 (Bankr. E.D. Ark.  May, 22, 2006).
2  Id. at *4.
3  Id. at *3.
4  338 B.R. 383, 388 ( B.A.P. 8th Cir. 2006). Since the debtor did not challenge the dismissal of his petition the court 
reserved for another day what consequence flows from the failure to obtain credit counseling. As will be discussed 
supra at pgs 4,5 a few courts strike the petition. What is at stake here is whether the debtor will be a repeat filer 
when he files another petition after obtaining credit counseling. A few cases have held that the first case did not 
even amount to a case.

Bankruptcy Abuse Prevention and Consumer Protection Act:
A Survey of Cases

Friday, June 2nd, I decided to do a Westlaw 
search picking up all of the reported cases cit-
ing this new bankruptcy law. I used the full 
name of the statutory change and would have 
missed any case using the acronym. The num-
ber of cases were manageable and they all fell 
under a few headings. This article will discuss 
the cases by using those headings and, hope-
fully, give you a source of cases when any of 
these issues come up in your clients’ cases. I 
have not cited every case I looked at, but you 
should have enough to begin a search.  
 

Procedural Issues
And The Automatic Stay

    
Credit Counseling

Not surprisingly, the issue most likely 
to arise in these early days was over credit 
counseling. Even this seemingly straight for-

ward requirement has the courts divided. 
Most courts have read the requirement of fil-
ing a certificate strictly as requiring a sign-
ing by the debtor that is sworn and attested 
to be true. Other courts are more flexible. In 
Arkansas, we have guidance on this question. 
In In re Cobb,1 Judge Mixon concluded that 
certification means that the debtor’s state-
ments must be sworn under oath. In that 
case, the Judge concluded that there was no 
certification.2

The Judge leaves open whether pend-
ing foreclosure would be an exigent circum-
stance justifying waiving the credit counsel-
ing requirement.3 Other courts have found it 
insufficient. One of these is from the Eighth 
Circuit Bankruptcy Appellate Panel, In re 
Dixon.4 The Dixon case, upheld the bankrupt-
cy court’s conclusion that pending foreclo-
sure was not exigent circumstances because 
the debtor had plenty of notice of the pend-
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ing foreclosure sale. The debtor was what I 
call a last minute Louie. Most courts are not 
sympathetic. However, the Dixon case leaves 
open a window for a bankruptcy judge to rule 
the other way. This is perhaps what Judge 
Mixon is thinking.

I located only two cases that found exigent 
circumstances for waiving the requirement 
for credit counseling. One involved a woman 
who spoke only creole and no credit counsel-
ing agency had an interpreter.5 There was 
one other case that I did not copy and now 
cannot find. In it the debtor had many physi-
cal ailments and had recently become blind. 
As you can see, the courts are unwilling to 
find exigent circumstances very often.

Many cases are on the other side. One of 
the issues in these cases is when does cred-
it counseling have to occur. Some debtors 
seemed to think that they could have credit 
counseling concurrently with being in bank-
ruptcy. Judge Mixon has also ruled on this 
question. In In re Warren,6 Judge Mixon held 
that the credit counseling does not have to 
precede bankruptcy by at least one calendar 
date. In the case the debtor had credit coun-
seling over the internet a few hours before 
filing the bankruptcy petition. Examining 
the language in section 109(h), the court con-
cluded that the word “date” denotes several 
things including the time of day. So obtain-
ing credit counseling four hours before filing 
the petition is fine according to the court.7 In 
In re Murphy,8 a docket entry was made and 
filing fee paid but no petition was sent to the 
court. The petition was sent the next day but 
after the foreclosure sale had taken place. So 

even though that court said the counseling 
had to take place at least one calendar date 
before filing, the debtor had inadvertently 
complied.9 It did not help however, because 
the foreclosure sale was not stayed by the au-
tomatic stay. This was a sale under a deed of 
trust, and it is likely that the debtor could be 
evicted by the foreclosure sale since another 
D.C. case held that the automatic stay does 
not preclude a purchaser from evicting the 
debtor from the property.10 Thus, crucial to 
this case is the fact that the petition was filed 
one day after the foreclosure sale. Note that 
both of these cases were in Chapter 13 and 
the credit counseling applies in this chapter 
as well as Chapter 7 cases.

A different issue in the cases that find 
no waiver of pre petition credit counseling is 
what happens next. As I see it, the courts have 
taken two approaches. First is the approach 
that dismisses the case making the debtor 
a repeat filer if the debtor files bankruptcy 
again. Since they are dismissed in order to 
get credit counseling, they will file again un-
less they get the relief they need from the 
credit counseling. Some courts that dismiss a 
case do not discuss what will happen next. 

Judge Mixon has a case on this issue as 
well. In In re Wallace, credit counseling was 
seven days after filing the petition.11 The 
debtor argued that she was never told that 
she needed pre petition counseling. The court 
dismissed that case. The court does not ad-
dress whether he should strike the petition 
instead. Two cases do discuss the difference 
and conclude that dismissal of the case is 
the appropriate action: In re Tomco12 and In 
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5  In re Petit-Louis, 338 B.R. 132 (Bankr. S.D. Fla. 2006).
6  339 B.R. 475 (Bankr. E.D. Ark. 2006).
7  Id. at 480.
8  2006 WL 1071153 (Bankr. D. D.C. Feb. 22, 2006).
9  Id. at *2.
10  Id. 
11  339 B.R.399 (Bankr. E.D. Ark. 2006).
12  338 B.R.134 (Bankr. N.D. Ga.. 2006).
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re Ross.13 Both courts discuss the issue and 
both conclude that dismissal of the petition 
is the proper action. At issue in both cases 
is whether a case has even been commenced. 
The focus of the courts was on section 109(h). 
The issue is whether this language is jurisdic-
tional. The Tomco and Ross courts conclude 
that section 109(h) is not jurisdictional. This 
is the section that sets up the requirement 
for credit counseling. Both these courts recog-
nize that they could have the option of merely 
striking the petition but concluded that they 
could not because a case had already been 
started.14 Between these two cases, the Tomco 
case has the more detailed discussion of the 
issue.15 The court also reasoned that dismiss-
ing a case may actually be good for the debtor. 
Recall that if no case has been filed, which al-
lows a court to strike the petition, then there 
is no automatic stay started by the filing of a 
case under Title 11. If foreclosure was taking 
place on the day the petition was filed and the 
petition is void ab initio, then there was no 
automatic stay in place to preclude the sale 
of the home.

The cases on the other side of this ques-
tion that find the petition void ab initio  are 
largely ruling this way because they are con-
cerned about the repeat filing problems. But 
the problem of no automatic stay was a real 
problem for the debtors in In re Salazar.16 
This case involved five different debtors.17 
As with all of the other cases, these debtors 
were trying to obtain a waiver of the credit 
counseling requirement. The court refused to 

waive the requirement and determined that 
no automatic stay had arisen. In this case, the 
debtor’s petition had already been dismissed, 
and this was a motion for reconsideration. In 
between the filing of the first petition and the 
determination of no eligibility by the court, 
the debtors had suffered the foreclosure sale 
of their home.18 In the end, the court said 
there was no difference for these debtors since 
there would be no automatic stay even if the 
case were dismissed rather than the petition 
being struck.19 

I am not sure the court is correct in think-
ing that dismissal and striking the petition 
have the same automatic stay issue resolu-
tion. If in one, the conclusion is that there 
never was a case, then there never was an 
automatic stay. However, if the conclusion is 
that a case has begun then it seems that the 
automatic stay has also arisen. Section 362 
has the stay arising when a petition is filed.20 
If the petition has created a case that has to 
be dismissed, then the automatic stay should 
have arisen and terminated only when the 
case is dismissed. In the Salazar case, the 
foreclosure sale would have been avoided 
because it violated the automatic stay. The 
debtor may be able to file bankruptcy again 
if they get their credit counseling out of the 
way before the foreclosure sale can be reset. 
It is possible that the finding that the fore-
closure is void will not take place until the 
second bankruptcy petition has been filed. 
This should preclude the foreclosure sale. 
This would not be the result if the court con-

13  339 B.R. 145 (Bankr. W.D. Pa. 2006). Other cases dismissing the case are In re Graham, 336 B.R. 292 (Bankr. 
W.D. Ky. 2005); In re Ott, 2006 WL 1152339 (Bankr. D. Colo. April 12, 2006).
14  Id at 161, 338 B.R. at 141.
15  Id. at 156-160.
16  339 B.R. 662 (Bankr. S.D. Tex. 2006).
17  Id.  
18  Id. at 623.
19  Id. at 634.
20  11 U.S.C. § 362(a) (found in the precatory language).
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cludes that no case was created by the filing 
of a petition when no credit counseling has 
taken place.

These cases striking the petition start 
from the In re Rios case.21 This case came 
down in December 2005 so it was probably 
the first case to look at the issue. In this case, 
the debtor had obtained credit counseling but 
had obtained it after he had filed his bank-
ruptcy petition. In ruling that the petition is 
void ab initio, the court reasoned that credit 
counseling was supposed to benefit debtors. 
Dismissing the petition would be harming 
the debtor so striking the petition was more 
in keeping with what Congress had in mind. 
I am not sure that Congress added credit 
counseling to aid debtors. If debtors end up 
through credit counseling paying more back 
to their creditors than they would have in 
bankruptcy then creditors are the beneficia-
ries too.

Debtors would be benefited if a court could 
rule in different cases different ways. In one 
case making the petition void ab initio and in 
another case dismissing the case if foreclosure 
has happened in between. I do not see how a 
court can do this. The two positions seem con-
trary to one another. One treats credit coun-
seling as jurisdictional and the other group 
treats it as not jurisdictional.

It could be that as we get used to the new 
statutory provisions, the courts will be less 
willing to rule in a way that benefits the debt-
or. A few of these debtors were filing pro see, 
but a number of lawyers were making mis-
takes also. This is not surprising given the 
complexity of the statutory change.

Repeat Filers

Related to the dismissal of a case are the 
special rules for repeat filers. If another pe-
tition has been filed after a prior case was 
dismissed within one year of the second pe-
tition, the automatic stay terminates at the 
end of thirty days unless the debtor asks for 
an extension filed within the thirty-day pe-
riod. In one case the court refused to extend 
the automatic stay because of bad faith. The 
debtor filed a Capter 13 plan nonetheless. 
The trustee objected to the plan and the court 
confirmed the plan because the good faith 
standard was different. In In re Tomasini the 
court said that the § 326(c)(3) standard was 
“as to the creditor’s being stayed.”22 The good 
faith standard in section 1325(a)(7) requires 
the petition to be filed in good faith. The first 
standard is good faith from the creditor’s per-
spective.23 Since this is a repeat case, the court 
can examine what has happened to creditors 
by the repeat filing. The stay ending might be 
the only time a creditor can take action be-
cause of the repeat filings. The § 1325 plan 
confirmation standard focuses on the debtor 
and his/her actions.24 The court goes through 
a seven-item standard adopted by the tenth 
circuit and only two of the seven focus on 
harm to creditors.25 The court gives several 
examples of the difference between the two 
requirements of good faith. It says that the 
debtor may file bankruptcy to avoid foreclo-
sure of their home or to avoid a judgment lien 
that has attached to their home.26 Bankruptcy 
filing in both instances is good for the debtor 
but bad for each creditor. 
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21  6 B.R. 177 (Bankr. S.D. N.Y. 2005).Other cases striking the petition are In re Mills, 2006 WL 1071697 (Bankr. D. 
D.C. April 20, 2006); In re Carey 2006 WL 1321419 (Bankr. M.D. Fla.  May 16, 2006); In re Hubbard, 333 B.R. 377 
(Bankr. S.D. Tex. 2005).
22  339 B.R. 773 (Bankr. D. Utah 2006).
23  Id. at 778-80.  
24  Id. at 779-83.
25  Id. at 782.
26  Id. at 782-3.
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In the end, the debtor had not provided 
evidence of the debtor’s motive. So the court 
continued the hearing allowing the debtor to 
provide such evidence or not have his plan 
confirmed. It is somewhat surprising that the 
debtor presented no evidence on the seven fac-
tors outlined by the tenth circuit. The debtor 
is lucky that the court extended the hearing, 
giving the debtor additional time to present 
relevant evidence. Recall that the automatic 
stay expired thirty days after the petition fil-
ing. It seems likely that creditors were try-
ing quickly to take the property of the debtor. 
Once a Chapter 13 plan is confirmed the cred-
itors will be out of luck. 

Other cases looking at the thirty-day peri-
od deal with debtors who wait until after the 
thirty-day period ends to file for an extension 
of the automatic stay. Here too we have an 
Arkansas case. This time from Judge Evans. 
In In re Wright27 the court determined that 
it had no power to help the debtor who did 
not file for an extension during the thirty-day 
window. This requirement is in § 362(c)(3)(A). 
It applies to folks who filed only once before 
in the year as well as multiple filers.28 The 
debtor missed the deadline in this case by 
more than a month, the stay was lifted and 
the court held that it could not reimpose it.29 

Advice from lawyers I was talking with is 
to file for the extension of the stay as soon 
as a repeat filer files the bankruptcy petition. 
This is because courts require notice before 
any hearing can take place. Whether this is 
fifteen days or twenty, this does not leave 
much time for the hearing. If you wait to file 

for the stay extension, the time may have run 
out. They said that the judges were requiring 
a hearing within the thirty-day period. This 
seems to be what the statutory language re-
quires.30

Of course with every simple issue, some 
courts see the statutory language different-
ly. Such is the case in In re Jones,31 another 
Chapter 13 case. In this case once again the 
repeat filing debtor did not ask for an exten-
sion of the automatic stay within the thirty-
day period. The focus of the court is on what 
happens when that is the case. The debtor’s 
prior case was dismissed when the debtor did 
not make payments. When the real-estate 
lender started foreclosure proceeding again, 
the debtor filed in Chapter 13 again.32 The 
court determined that section 362(c)(3)(A) 
terminated the stay as to actions against the 
debtor but did not terminate the stay as to ac-
tions against the property of the estate.33 The 
language the court is focusing on in section 
362 (c)(3)(A) is “the stay under subsection (a) 
with respect to any action taken with respect 
to a debt or property securing such debt or 
with respect to any lease shall terminate with 
respect to the debtor on the 30th day after the 
filing of the later case:” 

The court concluded that the stay was 
lifted as to actions against the debtor and 
debts secured by property of the debtor, but 
not for property of the estate. The court ac-
knowledged that the legislative history sug-
gests that the stay terminates as to every-
thing. But, according to the court, since the 
language was clear, the legislative history 

27  339 B.R. 474 (Bankr. E.D. Ark. 2006).
28  Id. at 475.
29  Id. Other cases holding the same way include another case by Judge Evans. In re Beasley, 339 B.R. 472 (Bankr. 
E.D. Ark. 2006); In re Terry, 340 B.R. 636 (Banrk. M.D. Ala. 2006).
30  339 B.R. at 475.
31  339 B.R. 360 (Bankr. E.D. N.C. 2006).
32  Id. at 361-2.
33  Id.
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could be ignored. This is odd since the court 
concluded this even though it acknowledged 
that the language was a briar patch and was 
“less than clear.”34 I assume that this means 
that a boat that has a security interest given 
to Bank is in default. The boat is property of 
the Chapter 13 or 7 estate. The lifting of the 
automatic stay lifted the stay as to the debt-
or but not the boat if that boat is property of 
the estate. In the actual case the property is 
real estate and the lender is National. Even 
though the debtor has not renewed the stay, 
National could not foreclose on the property.35 
I question the court’s conclusion. What is the 
purpose of ending the automatic stay if the 
creditor is still precluded from foreclosing 
on the property? If the court is correct, what 
does the statute mean when it says “the stay 
under subsection (a) with respect to any ac-
tion taken with respect to a debt or property 
securing such debt. . . .”  if National is pre-
cluded from foreclosing against the property? 
(Emphasis supplied)

Another interesting case involving the 
thirty-day rule for repeat debtors is In re 
Kurtzahn.36 Here the stay ended at the end 
of thirty days.37 The creditor went to state 
court where the court concluded that because 
the stay had ended they could proceed with 
the replevin action.38 The state court entered 
judgment for the creditor and gave the credi-
tor a right to possession of the debtor’s mo-
bile home.39 Before this, the debtor had her 

Chapter 13 plan confirmed. In the plan the 
debtor deaccelerated the debt and excused 
the prepetition defaults. The creditor did not 
participate in the confirmation hearing and 
the debtor did not participate in the state-
court replevin hearing.40 It all ended up back 
before the bankruptcy court with the debtor 
trying to enjoin the creditor from taking their 
mobile home. The bankruptcy court held that 
the state-court action took precedent over the 
confirmed plan.41 I would think timing would 
be crucial. In fact the debtor’s confirmed plan 
was entered before the stay actually lifted.42  
The state-court judgment was almost a month 
later.43 The bankruptcy court held that it had 
to give full faith and credit to the state-court 
judgment.44 The court advises both the debt-
or and creditor to go to both the state-court 
proceeding or the plan confirmation hearing. 
The court suggested, that if the debtor had 
participated in the state-court proceeding, 
then the state court would have been aware 
of the confirmed plan and the result may well 
have been different. 

Other procedural requirements have 
thwarted the early filers. Within seven days 
of the first date fixed for the meeting of credi-
tors the debtor must file his tax return un-
der section 521(e). Payment advices among 
other things under (a)(1) need to be filed with 
the court within the forty-five days after the 
petition filing under section 521(i). If this 
is not done, the case is dismissed.  In In re 
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34  Id. at 365.
35  Id. at 365-6.
36  2006 WL 1495191 (Bankr. D. Minn.  June 1, 2006).
37  Id. at *583.
38  Id. at *584.
39  Id. 
40  Id. at *583-4.
41  Id. at *586.
42  Id. at *583.
43  Id. at *583-4 (finding the plan confirmation was entered January 26, 2006 and the state-court judgment was 
entered February 27, 2006).
44  Id. at *586.
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Williams45 and In re Fawson46 this was the 
problem. The issue in both courts is whether 
the court could do anything to alter the dis-
missal under these facts. Both courts held 
that there was no discretion given to them to 
aid the debtors.47   

There is one basis for avoiding dismissal 
for the failure to file a tax return and that is to 
show that the failure was beyond the debtor’s 
control. This is found in section 521(e)(2)(B). 
There is no excusable neglect standard for 
the failure to file the pay advices and other 
forms. This was specifically addressed in In 
re Ott.48 Here the attorney messed up. He 
first filed the wrong credit counseling form. 
He corrected this before adverse action was 
taken against his client. The attorney then 
never filed the payment advices within the 
forty-five days. The case was dismissed and 
the lawyer argued that this dismissal should 
have been vacated since the error was his.49 
The court held there were no excuses that the 
court could recognize with the exception of 
great disruption such as a hurricane, major 
flooding or other natural disaster.50 

Courts have been more flexible in deal-
ing with the failure to file the tax return 
with the trustee at least seven days before 
the first date set for the meeting of creditors. 
The court in In re Satinoff51 held that the case 

would be dismissed but then reinstated so 
there would be no dismissal ramification. The 
court was troubled that the U.S. Trustee’s of-
fice was telling the U.S. trustees to file dis-
missal motions. In In re Duffus,52 the court 
concluded that the trustee was not injured by 
the delay so the case would not be dismissed. 
In this case, the tax return was delivered to 
the trustee four days before the first meeting 
of creditors.53 Both parties agreed that there 
were assets available for distribution to cred-
itors.54 In fact the tax return had been in the 
possession of the debtor’s attorney in plenty 
of time to meet the seven-day deadline.55 The 
trustee said that he thought he had no dis-
cretion. The court spends most of its time 
explaining why it thinks the trustee has dis-
cretion. The court finds that dismissal of the 
case would actually harm creditors.56 All of 
these reasons are behind the court’s refusal 
to dismiss the case.

Courts seem to be maneuvering even 
more around the new language in section 
1328(f). This provision precludes a Chapter 
13 discharge if the debtor has received a pri-
or Chapter 7 bankruptcy discharge. In In re 
Lewis57 two different debtors had received pri-
or Chapter 7 discharges within the preceding 
four years.58 Both debtors proposed plans that 
promised to pay the debt in full.59 The trust-

45  339 B.R. 704 (Bankr. M.D. Fla. 2006).
46  338 B.R. 505 (Bankr. D. Utah 2006). One of the debtors in this case filed with the forty-five day period pay 
advices from the wrong period.
47  339 B.R. at 795, 338 B.R. at 515. 
48  2006 WL 1152339 (Bankr. D. Colo.  April 12,  2006).
49  Id. at * 3.
50  Id. at *4 n.7.
51  Id. 2006 WL 1206492 ( Bankr. S.D. Fla. May 3, 2006)(this opinion has been withdrawn by the court).
52  339 B.R. 746 ( Bankr. D. Or. 2006).
53  Id. at 747.
54  Id. at 748.
55  Id. at 747.
56  Id. at 748.
57  339 B.R. 814 (Bankr. S.D. GA. 2006). In re Bateman, 2006 WL 1233889 (Bankr. D. Md. May 1, 2006)(agreeing 
with the Lewis court). 
58  Lewis, 339 B.R. at 815.
59  Id.
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ee argued that the cases had to be dismissed 
since the debtors could not receive a Chapter 
13 discharge. Another argument for the trust-
ee was that these plans created unreasonable 
delay in violation of section 1307(c)(1).60 He 
also argued that the plans were not filed in 
good faith because of the violation of 1328(f). 
The court held that the inability of obtaining 
a discharge was only one part of a good faith 
analysis.61 The court rejected all three argu-
ments and confirmed both debtors’ plans.  In 
In re McGhee62 the debtors were asking for 
clarification of whether they were able to file 
in Chapter 13. Therefore no plan had been 
proposed. This court also agreed the prohibi-
tion of discharge did not preclude the filing of 
Chapter 13.63 The analysis of both courts al-
lows the debtor to get an automatic stay and 
preclude creditors from taking their collater-
al. I wonder if this was Congress’ intent.

Of course the language added in section 
1328(f) applies only if there is a previous dis-
charge of the debtor. If a debtor has been in 
bankruptcy but did not get a discharge, sec-
tion 1328(f) should not apply. Did Congress 
intend Creditors to be delayed by repeat fil-
ings? The courts, so far, say if Congress want-
ed to preclude filing and the reimposition of 
the automatic stay, they would have placed 
language in the eligibility rules. 

Another issue with the automatic stay 
is when the statement of intention that the 
debtor must file under section 521(a)(2) is not 
filed. You will recall that before the change 
brought by BAPCPA, in some jurisdictions, 

but not all, a debtor in a Chapter 7 bank-
ruptcy could keep possession of his or her car 
by staying current in his/her payments. The 
BAPCPA added subsection (a)(2)(C) to sec-
tion 521. This language cross references sec-
tion 362(h). This section terminates the auto-
matic stay if the debtor fails to comply with 
section 521(a)(2). 

These cases are fairly uniform. In re 
Quintero64 is a little different. Here, the credi-
tor failed to make the proper disclosures in a 
reaffirmation agreement, so the reaffirmation 
agreement was not approved. Then the credi-
tor had the gall to argue that the automatic 
stay had expired. The court did not allow the 
argument.65

Other than this case, the courts are uni-
form in allowing the automatic stay to ex-
pire.66 In the Craker case, the court noted that 
the Fourth Circuit had previously allowed the 
debtor to keep the property. The court noted 
the changes made by BAPCPA.67 In this case 
the debtor had timely filed a statement of in-
tention but had not indicated which of the 
three options she wanted to select. The court 
held that the stay terminated within the time 
set out in section 521(a)(2). This thirty days 
starts with the filing of the petition. Once the 
statement of intention tells the court which 
of the three options the debtor wants, then 
the time to take such action is shortened by 
BAPCPA. It was shortened from forty-five 
days to thirty days. This period to take action, 
starts from the first meeting of creditors. The 
Craker court concluded that 362(h) required 

ARKANSAS LAW NOTES 2006

60  Id. at 816.
61  Id. at 816-7.
62  2006 WL 1440823 (Bankr. W.D. Ky. April 26, 2006).
63  Id. *2.
64  2006 WL 1351623 (Bankr. N.D. Cal. May 17, 2006).
65  Id. at *3.
66  In re Root, 2006 WL 1050687 (Bankr. N.D. Iowa  April 11, 2006); In re Craker, 337 B.R. 549 (Bankr. M.D. N.C. 
2006).
67  In re Craker, 337 B.R. at 550.
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not only the filing of the statement but the 
selection of the choice.68 As all of these cases 
suggest, care must be taken by attorneys to 
comply with all deadlines – thirty days after 
the petition is not much time.

Means Testing, Disposable Income 
And Reaffirmations

I expected that means testing would oc-
cupy many courts. So far this has not been 
the case in the reported cases. This issue 
can come up in both Chapter 7 and Chapter 
13. Interestingly, the cases have come up in 
Chapter 13 under the disposable income re-
quirement. In In re Renicker the debtors pro-
posed in their Chapter 13 plan to pay unse-
cured creditors $20.88 a month.69  The court 
found their housing, car, and telecommunica-
tions expenses were too high. It uses the IRS 
standards for all three expenses. The court 
points out that the IRS standards must only 
be used in Chapter 13 when the debtor and 
his/her spouse have a median income above 
the states’ average.70 In this case the debtors 
income was higher than the state’s median 
income.71 Using the IRS standards reduced 
their expenses. The extra disposable income 
created amounted to $1,070.88 to fund the 
plan. This took their $20.88 per month they 
were planning to pay and added the money 
“freed up” by using the IRS expenses for 
housing, two cars, and telecommunications 
expenses. The plan could not be confirmed 
until the plan proposed to pay per month 
$1,070.88.72 Of course the family will have to 

move, buy less expensive vehicles, and cancel 
the cell phone to come up with the $1,070.88 
to get their plan confirmed.  

In re Bar agrees that IRS standards must 
be used. But in this case, using the IRS ex-
pense standards worked out to leave more 
money with the debtor.73 This allowed the 
debtor to pay not even a dime to non priori-
tized unsecured creditors while the debtor 
kept over $513 a month.74 The trustee argued 
that this was not “good faith.” The court con-
cluded that the statute was clear and that 
it had no power to disregard what Congress 
said it had to do.75 So the court confirmed the 
plan.

One other change affecting debtors is 
the elimination of the option for a Chapter 7 
debtor to keep property by remaining current 
on the debt. This addition to the options to 
reaffirm, redeem or hand over the property 
was the law only in certain circuits. The Act 
I thought eliminated this option. But along 
with the elimination of this option are new 
rules for reaffirming a debt. Some of these 
rules were involved in In re Quintero.76 The 
court is examining § 524(k) which places 
certain disclosures and documentation on a 
creditor entering into a reaffirmation agree-
ment. The creditor did not comply with the 
disclosures or the documentation. The inter-
esting part of the case is what the court did 
with this failure. The court concluded that 
the debtor had done everything she could do, 
and it was now too late to start the process all 
over again. The court concluded this allowed 
the debtor to continue to pay the obligation 

68  Id. at 551. Limiting this section is section 362(h)(1)(A) which provides that the stay is not terminated as to 
collateral for which the debtor has requested reaffirmation. Thus, a creditor can not resist reaffirmation simply by 
refusing to consider it and have the stay terminate. The reaffirmation has to be pursuant to the contractual terms.   
69  2006 WL 1331487 (W.D. Mo. May 11, 2006). 
70  Id. at *3.
71  Id.
72  Id. at *4-*6.
73  2006 WL l 1030242 (M.D. N.C. April 5, 2006).
74  Id. at *1.
75  Id. at *2-3.
76  2006 WL 1351623 (Bankr. N.D. Cal. May 17, 2006).
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without reaffirming the debt,77 thus bringing 
back into the code what the drafters thought 
they had eliminated. Was this what Congress 
intended? Congress left a gap and the court 
filled it. So the creditor is stuck and if the 
debtor trashes the car and hands it back, the 
creditor will not be able to collect the differ-
ence from the debtor whose personal liability 
has been discharged. Since the debt has not 
been reaffirmed, I do not see how a creditor 
could insist on compliance with the contract’s 
terms.

Miscellaneous Cases

Early on the housing rules generated some 
cases. These you already know about no doubt. 
First are the cases dealing with the compro-
mise about homestead value. This limits the 
homestead value if it is acquired with 1,215 
days preceding the filing of Bankruptcy. The 
first case to exclude opt-out states came down 
in January.  In In re Bam78 the court concluded 
that the limitation did not apply in the states 
that opted out of § 522(d).79 Nevada is one of 
these opt-out states. It did not take long for 
the courts to disagree. The first came from 
Texas. In re Blair80 concludes that the 1,215 
limit does apply to opt-out states. The unlim-
ited exemption in Texas is the main reason 
for the compromise. The Blair case was soon 
followed by a Florida case. In re Landahl81 
acknowledges what Congress was trying to 
do and comes to a conclusion by finding the 

language ambiguous. They conclude that the 
statute is applicable in opt-out states. Florida 
along with Texas, are the two states on which 
the discussion in Congress was focused. This 
issue has split the Nevada judges and the 
Arizona judges.82 It would not surprise me 
if the ultimate majority concludes that the 
1,215 day limitation applies to all states, even 
opt-out states.

Purchase Money Security Interests, 
910 Days And Cars

 
I started with credit counseling that in-

volved many courts’ decisions. The last group 
of cases has involved the second biggest group 
of cases. This is the new provision involving 
purchase money security interests (PMSI) 
taken within 910 days before the filing of the 
bankruptcy petition. Section 1325(a)(9), re-
ferred to by the courts as the “hanging para-
graph,” was designed to protect purchase 
money security interests that were entered 
into within 910 days before the bankruptcy 
filing. The statute says that the automobile 
must have been purchased for the “personal 
use” of the debtor.  In the case of In re Jackson83 
the court focused on the “personal use” clause 
because the debtor testified that the car was 
driven by his wife and not by him. The trustee 
argued that this language was broad enough 
to cover household use. The typical definition 
of “consumer” includes family and household 
use in addition to personal use. The Jackson 
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77  Id. at *3.
78  336 B.R. 477, (Bankr. D. Nev. 2006). This case agrees with In re McNabb, 326 B.R. 785 (Bankr. D. Ariz, 2005) 
and disagrees with another Nevada case, In re Virissimo, 332 B.R. 201 (Bankr. D. Nev. 2005).
79  Id. at 488-89.
80  334 B.R. 374 (Bankr. N.D. Tex. 2005). The court concludes that the 1,215 limitation did not apply to the debtors 
in that case who had purchased their house well before the 1,215 time period and increased equity by paying down 
their mortgage. 
81  338 B.R. 920 (Bankr. M.D. Fla. 2006).
82  In re Summers, 2006 WL 1635503 (Bankr. D. Ariz. May 31, 2006) disagrees with In re McNabb, 326 B.R. 785 
(Bankr. D. Ariz. 2005) and In re Bam, 336 B.R. 477 (Bankr. D. Nev. 2006) disagrees with In re Virissimo, 332 B.R. 
201 (Bankr. D. Nev. 2005).
83  338 B.R. 923 (Bankr. M.D. Ga. 2006).
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court held that “personal use” was narrower 
than “consumer use.”84 Therefore, since the 
car was used by his wife who was not in bank-
ruptcy, section1325(a)(9) did not apply.

Once section1325(a)(9) applies what does 
it do? In this regard the cases are pretty uni-
form. They reject the debtor’s argument that 
the language taking out § 506 means that these 
PMSI were no longer secured parties since 
§ 506 defines secured status. They argued 
that taking the PMSI out of § 506 took these 
creditors out of the definition. I found no court 
but one that agreed with this argument.85 
The one case is In re Carver.86  That case con-
cludes that the hanging paragraph takes the 
PMSI creditor out of being a secured party 
completely. The result in that case was that 
the debtor did not have to pay any interest to 
the PMSI creditor.87

All of these cases also rejected the cred-
itor’s argument too. The PMSI creditors ar-
gued that the language forced the debtor 
to pay the full debt and the contract rate of 
interest. The courts conclude that the only 
thing the statutory language does is prohibit 
bifurcation of the debt between secured and 

unsecured parts. The courts also conclude 
that the language does not alter the rate of 
interest the Supreme Court delineated in Till 
v. SCS Credit Corp88 which adopted a prime 
plus approach to setting the interest rate.89  
In In re Ezell90 the court concluded that this 
special non- modification rule does not apply 
when the debtor hands back the car to the 
creditor.

A couple of cases are worth mentioning at 
the end. These are courts that treat the hang-
ing paragraph as only dealing with bifurca-
tion and therefore a clear benefit to PMSI 
creditors. Two cases conclude that the debt-
or cannot bifurcate PMSI claims even if the 
creditor does not object to the bifurcation.91  
This places these cases at the opposite side 
from the Carver case mentioned above that 
forces a creditor to calculate how much they 
will get between being bifurcated with inter-
est and resisting bifurcation and not getting 
interest so they can choose the most lucrative 
approach. It will be interesting to see if the 
Carver case is ever more than a flash in the 
pan. It stands alone now.

84  Id. at 925-5-26.
85  In re Shaw, 2006 WL 1278712 ( Bankr. M.D. N.C. May 11, 2006); In re DeSardi, 340 B.R. 790 (Bankr. S.D. Tex. 
2006); In re Brown, 339 B.R. 818 (Bankr. S.D. Ga. 2006); In re Fleming, 339 B.R. 716 (Bankr. E.D. Mo. 2006); In re 
Wright, 338 B.R. 917 (Bankr. M.D. Ala. 2006).
86  338 B.R. 521 (Bankr. S.D. Ga. 2006).
87  Id. at 532-29. In the case the creditor chose to be bifurcated and paid interest. This gave them an amount that 
was greater than the amount of the debt. 
88  541 U.S. 465, 124 S Ct. 1951 (2004).
89  In re DeSardi, 340 B.R. 790, 813-14 (Bankr. S.D. Tex. 2006).
90  338  B.R. 330 (Bankr. E.D. Tenn 2006).
91  In re Montgomery, 2006 WL 1331532 (Bankr. E.D. Ky May 17, 2006); and In re Montoya, 341 B.R. 41 (Bankr. D. 
Utah 2006).
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92  332 B.R. 66 (Bankr. S.D. Ga., 2005). It is interesting to note that the Carver case also came out of the southern 
district of Georgia but from a different judge.
93  336 B.R. 588 (Bankr. M.D. Ga., 2006).

Conclusion

There is not much to conclude other than 
a surprise that there were not more means-
testing cases. Perhaps the means testing is 
going smoothly. Perhaps attorneys are cal-
culating it correctly and placing their client 
in Chapter 13. I also expect that the first six 
months worth of cases covers the growing 
pains, and perhaps the next six months will 
have very few credit counseling or PMSI cases. 
Of course I have left out the famous Georgia 
case, In re Attorneys at Law and Debt Relief 

Agencies,92 that held that attorneys were not 
debt relief agencies. I hear this case is on ap-
peal. There is no reported opinion on appeal 
yet. I will be surprised if it stands the test of 
time. But on this question there is also a lack 
of cases. I found only two. The other case is 
In re McCartney93 in which the court held that 
the attorney in the case did not have standing 
to raise the debt relief agency issue. I have 
done a CLE on the debt relief agency issue. If 
you missed the CLE and would like a copy of 
those materials, just let me know.
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