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HAVA and Arkansas Election Law Reform:
Compliance and Promise

I.  The Road to HAVA Compliance

The road that the State of Arkansas has 
traveled in response to the enactment of the 
Help America Vote Act of 2002 (HAVA)1 has 
meandered through seventy-five Arkansas 
counties. That Arkansas would encounter 
a number of curves and bumps in the 
highway, and experience a flat tire or two, 
while traveling down the road to HAVA 
compliance, seemed inevitable. Nevertheless, 
Arkansas did make a fitting response to this 
most important of federal election process 
reforms to have occurred within the past four 
decades. Arkansas’s HAVA journey began 
where many election law journeys begin, with 
an examination of the constitutional election 
law landscape. The end of Arkansas’s journey 
has not yet been reached. For this arduous 
journey, down the road to HAVA compliance, 
is still a trip in progress.

A.  Constitutional Election Law
      Framework

The federal government holds no elections; 
rather, the fifty states are entrusted with the 
duty to hold elections encompassing federal, 
state, county, and local offices and issues.2 In 
most cases, elections are conducted by county 
officials.3 While arranging elections in this 
way facilitates convenience for voters and 
vote tabulators,4 this arrangement also hints 
at the difficulty of having a national election, 
or even a national standard for elections, 
because of the multitude of issues facing each 
individual voting district. 

With elections facilitated by states and 
their respective subdivisions, the general 
public is fairly confident of electoral process 
integrity. No single individual or group can 
influence the entire election and tamper 
with the vote casting or counting.5 Problems 
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6 Such problems would likely be limited to ensuring that the states have complied with constitutional 
prerequisites, as the Court had done in Bush v. Gore, 531 U.S. 98, 110 (2000) (finding that standards and 
procedures for counting a vote must be resolved to comport with equal protection and due process requirements). 
7 U.S. CONST., art. 1, § 4; Cook v. Gralike, 531 U.S. 510 (2001).
8 THE NAT’L COMM. ON FED. ELECTION REFORM, TO ASSURE PRIDE AND CONFIDENCE IN THE ELECTORAL PROCESS 22 
(2001).
9 531 U.S. 98 (2000).
10 383 U.S. 301 (1966).
11 384 U.S. 641 (1966).
12 Voting Rights Act, 42 U.S.C. § 1971 (1965); Voting Accessibility for the Elderly and Handicapped Act, 
42 U.S.C. § 1971 (1984); Uniformed and Overseas Citizens Absentee Voting Act, 42 U.S.C. § 1971 (1986); 
National Voter Registration Act, Pub. L. No. 103-31, 107 Stat. 77 (codified in scattered sections of 39 U.S.C. 
and 42 U.S.C.) (1993); Americans with Disabilities Act, 42 U.S.C. § 1210 (1990); Rehabilitation Act, Pub. L. 
No. 93-112, 87 Stat. 355 (codified in scattered sections of 29 U.S.C.) (1973).
13 Help America Vote Act, 42 U.S.C. § 15301 (Supp. II 2002).
14 HENRY E. BRADY ET AL., COUNTING ALL THE VOTES: THE PERFORMANCE OF VOTING TECHNOLOGY IN THE UNITED 
STATES 8 (2001).
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arising with the election process can be dealt 
with locally; only exceptional problems might 
need to be dealt with at the federal level.6 
Ideally, election administrators would have 
an easier task of ensuring that voters are 
properly informed about voting procedures, 
that voters are registered, and that voters 
show up at the proper precinct. 

Despite the states’ election facilitating 
role, the Constitution provides the states 
with little authority to regulate Federal 
elections. States may exact time, place, 
and manner prescriptions, but Congress 
ultimately has the power to alter the states’ 
decision on the time and manner in which the 
election will occur.7 Further, “Congress has 
broad authority to regulate elections where 
candidates for Congress are on the ballot.”8 
With these limitations in place, states are left 
with little actual authority. 

The federal government also has authority 
over elections where no federal issue or office 
is contested. The Court’s decisions in Bush v. 
Gore,9 South Carolina v. Katzenback,10 and 
Katzenback v. Morgan,11 use the 14th and/
or 15th amendments to reinforce the federal 
government’s authority to dictate the conduct 
of elections to accord equal protection and 
due process. Therein, the federal government 
asserts authority by protecting the funda-

mental right to vote. This power to regulate 
elections is evidenced by acts of Congress 
that support fair voting practices and equal 
access to voting, including the Help America 
Vote Act 2002.12 

Most notably, the Constitution does not 
mention funding of elections. Prior to the Help 
America Vote Act, the federal government 
did not subsidize elections for federal offices 
at all.13 The 2000 presidential election would 
change that.    

B.  The 2000 Presidential Election and 
      Its Aftermath

      
The politics leading up to the 2000 U.S. 

presidential election polarized the nation 
over the typical candidate issues: health 
care, foreign policy, poverty, education, etc. 
Election day loomed, as a divided public 
went to the polls. As election night drew to 
a close, the public’s eagerness for immediate 
results led the media to report, and retract, 
projected results. No clear winner emerged 
in Florida, forcing mandatory recounts due to 
the closeness of the election. Residual votes 
– which consist of undervotes, overvotes, 
and counting errors combined – increased 
the problem of getting an accurate vote 
tabulation.14 Florida’s poorly designed ballots, 
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machines, and procedures were responsible 
for much of the election irregularities. The 
bottom-line was that there was no clear 
standard for counting votes, thus many votes 
were not counted or counted properly. 

In the weeks following the 2000 election, 
the nation’s restlessness grew as the public 
witnessed the failures of the voting process 
unfold and cried foul. Our election officials 
were scrutinized themselves as carefully as 
they eyed every hanging chad. The notion 
that each and every person’s vote mattered 
was at stake. The role of politics was suspect, 
particularly where the winner of the popular 
vote was not the person who attained the 
presidency. The whole 2000 presidential 
election can be succinctly queried, was the 
voting process fair? What then of remedies?

C.  Response of Private Organizations

While many organizations scrutinized 
past elections for clues to resolving the 
problems of the 2000 presidential election, 
this section will briefly address only a few of 
those studies.

The CalTech/MIT Voting Technology 
Project15

The CalTech and MIT response to the 2000 
election mainly addressed the 4-6 million 
votes that were lost, a total which included 
votes from ineligible voters and residual votes 
that were not counted.16 This report focused 
on two problem areas: voting machines and 
voter registration. The solutions proposed 
by the report included: (1) replacing punch 
cards and lever machines with optical 
scanners that are scanned at the polling 
place to allow voters to correct mistakes;17 
(2) improving voter registration systems 
through better database management;18 (3) 
creating technological links to registration 
databases from polling places so that election 
officials can better facilitate registration 
issues,19 and (4) providing provisional ballots 
for accommodating voters whose registration 
might be problematic.20 

The CalTech/MIT Report stressed the 
need for future voting machines to create 
a paper audit trail to ensure that votes are 
tabulated correctly, while also allowing 
voters to correct their votes if necessary.21 
The report also recommended that the voting 
machine industry set higher standards for 
reliability and security of DREs.22 Despite 

15 CALTECH/MIT VOTING TECHNOLOGY PROJECT, VOTING: WHAT IS AND WHAT COULD BE (2001).
16 Id. at 8.
17 Id. at 17.
18 Id. at 29.
19 Id. at 30-31.
20 CALTECH/MIT VOTING TECHNOLOGY PROJECT, VOTING: WHAT IS AND WHAT COULD BE 29-30 (2001). 
21 Id. at 45-46.
22 Id. at 72. Arkansas has reported problems with a major vendor’s ability to provide quality equipment in a 
timely manner, and this State is not alone in criticizing the vendors. See, Press Release, Secretary of State 
Announces Contingency Plan for Early Voting Sites (May 2, 2006), available at http://www.sos.arkansas.
gov/news/pr/2006/05022006.html. See also, Monica Davey, New Fears of Security Risks in Electronic Voting 
Systems, N.Y. TIMES, May 12, 2006, available at http://www.nytimes.com/2006/05/12/us/12vote.html; 
Kimball Brace, President of Election Data Services, Inc., OVERVIEW OF VOTING EQUIPMENT USAGE IN UNITED 
STATES, DIRECT RECORDING ELECTRONIC (DRE) VOTING (2004), available at http://www.electiondataservices.com/
EDSInc_DREoverview.pdf.
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some electronic voting machine shortcomings, 
the advantages of electronic voting include 
the fact that no overvotes are registered by 
the machine, miscounting is difficult, and the 
interfaces can be designed to accommodate 
language minorities and persons with 
disabilities more readily.23 These factors in 
particular address the tabulating problems 
encountered during the 2000 election. Yet, 
the use of DREs raises security issues that 
can be addressed by measures to audit the 
machines and through better training of 
voters and persons staffing the precincts.24 
Further, a national election research lab 
could, according to set standards, test voting 
equipment to ensure reliability and protect 
against tampering.25

The CalTech/MIT Report also addressed 
problems with voter registration. “[T]he 
Census Bureau estimated that in the 2000 
election three million registered voters did 
not vote because of problems with their 
registration.”26 Complicating the rosters of 
registered voters is the fact that fraudulent 
or outdated registrations exist, mostly due to 
the fact that voters move to different precincts 
but fail to notify jurisdictions of the change.27 
Establishing state-wide databases with a 
numerical identification for each registered 
voter could assist in deleting duplicate and old 

records and simplify registration.28 Likewise, 
“counties and states should computerize voter 
registration information at both the local and 
state levels” to help facilitate the process.29 
To further alleviate registration problems, 
the researchers suggested that voters have 
a means of checking their registrations, 
so voters would be less likely to show up 
at the polling sites without having been 
properly registered.30 Provisional ballots 
were offered as a method for persons to use 
in casting votes even if those persons were at 
the wrong precinct, or had failed to provide 
required identification.31 Finally, because 
the expense of a change in voting systems, 
voter registration, and voter education can be 
quite taxing on a state or municipality, it was 
recommended that the federal government 
assist with some of the financing.32

    
Counting All the Votes: The Performance 
of Voting Technology in the United 
States33

Like the CalTech/MIT study, researchers 
at the University of California, Berkeley, 
examined election data from 2,219 counties 
for the 2000 general election to determine 
the best method for accurate voting and 
counting.34 Specifically, the researchers 

23 CALTECH/MIT VOTING TECHNOLOGY PROJECT, VOTING: WHAT IS AND WHAT COULD BE 29-30 (2001). 
24 Id. at 42.
25 Id. at 66.
26 Id. at 27.
27 Id.; 148 CONG. REC. H7836, 107th Cong. (2001) (Statement of Rep. Ney).
28 CALTECH/MIT VOTING TECHNOLOGY PROJECT, VOTING: WHAT IS AND WHAT COULD BE 27 (2001).
29 Id. at 30.
30 Id. at 29. 
31 Id.
32 Id. at 54. 
33 HENRY E. BRADY ET AL., COUNTING ALL THE VOTES: THE PERFORMANCE OF VOTING TECHNOLOGY IN THE UNITED 
STATES 8 (2001).
34 Id. at 1.
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asked which voting systems best minimize 
the residual vote percentage and therefore 
do the best job of recording and tabulating 
votes: DRE, lever, optical scan, paper ballot, 
or punch cards?35

The Berkeley study contrasted the 
CalTech/MIT study by pointing out that 
CalTech’s conclusion that optical scan 
systems are the best method to employ at this 
time is dismissive of the other voting systems 
that have performed just as well, with the 
exception of punch cards.36 The CalTech/MIT 
researchers suggested moving away from 
punch cards and using optical scan or DREs. 
Unlike CalTech/MIT, Berkeley researchers 
did not rate optical scan mechanisms as 
significantly better than DREs based on 
the statistics analyzed.37 They argued that 
the relative performance of non-punch card 
systems cannot be determined because factors 
other than a machine’s ability to record and 
tabulate votes should be considered, such 
as alternate language displays, audit trails, 
cost, portability, and ease of set-up.38 Beyond 
voting mechanisms, the report recognized a 
need to make reporting of undervotes and 
overvotes uniform for all counties to ensure 
the same methodology is used to count votes; 
this is the same issue addressed by the Court 
in 2000.39

National Task Force on Election 
Reform

Another notable 2000 election process 
study came from the National Task Force 
on Election Reform.40 This report reiterated 
the need for federal funding and standards 
for voting systems,41 as well as refining the 
voter registration process.42 The National 
Task Force on Election Reform published 
a follow-up report that reacted to changes 
resulting from the Help America Vote Act. 
The report addressed the need to remedy still 
lingering issues, such as voter registration 
performed by special interest groups;43 paper 
audit trails,44 and redesigning elections for 
accommodating voters in all states with early 
voting, new provisions for voting by mail, and 
creating universal vote centers. 45 

National Commission on Federal 
Election Reform

Although the National Commission on 
Federal Election Reform was not formed by 
Congress and received no public funding, the 
Commission’s report was a major factor in 
sculpting the Help America Vote Act.46 The 
Commission’s report addressed many of the 
same issues as the previously mentioned 

35 Id.
36 Id. at 4-5.
37 Id. at 3.
38 HENRY E. BRADY ET AL., COUNTING ALL THE VOTES: THE PERFORMANCE OF VOTING TECHNOLOGY IN THE UNITED 
STATES 7 (2001).
39 Id. at 3; Bush v. Gore, 531 U.S. 98, 110 (2000).
40 NAT’L ASS’N OF ELECTION OFFICIALS, INTRO. & PURPOSE OF THE NAT’L TASK FORCE (2001).
41 Id. at 43-44.
42 Id. at 50-55.
43 NAT’L ASS’N OF ELECTION OFFICIALS, ELECTION 2004: REVIEW AND RECOMMENDATIONS BY THE NATION’S ELECTION 
ADMINISTRATORS 12-13 (2005).
44 Id. at 19-20.
45 Id. at 29-30, 33-35.
46 THE NAT’L COMM. ON FED. ELECTION REFORM, TO ASSURE PRIDE AND CONFIDENCE IN THE ELECTORAL PROCESS 22 (2001); 
Press Release, The Century Foundation, Former Presidents Carter and Ford to Oversee Bipartisan National 
Commission on Federal Election Reform (January 30, 2001), available at http://www.tcf.org/PressReleases/
w30janfinalerrel.pdf. 
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reports.47 Therein, the Commission stressed 
the need to maintain accurate voter lists 
through a statewide registration system;48 
to permit provisional voting;49 to hold 
presidential and congressional elections on a 
national holiday;50 to have “each state . . . set a 
benchmark for voting system performance;”51 
to set voting system standards federally;52 
to set uniform procedures for counting 
votes at the state level;53 to have the media 
refrain from reporting results until the polls 
have closed in the 48 contiguous states;54 
to have the Federal government provide 
matching funds to states to assist in election 
administration, equipment purchasing, and 
voter registration & education,55 and to create 
an Election Administration Commission to 
oversee funding and federal standards for 
voting machines.56 

D.  Response from Congress

With these recommendations of the 
CalTech/MIT Voting Technology Project, 
Counting All the Votes: The Performance 
of Voting Technology in the United States, 
National Task Force on Election Reform and 

the National Commission Federal Election 
Reform in tow, the process of debate and 
adoption of congressional reform efforts would 
last just over a year.57 This reform would 
need to address the sentiments voiced by a 
substantial number of dissatisfied citizens, 
as expressed by Michigan Representative 
John Conyers: 

Our broken electoral system was 
an accomplice to a magic trick that 
would make David Copperfield proud: 
millions of Americans went to vote on 
November 7, 2000 only to have their 
voice in our democracy disappear. This 
sleight of hand was accomplished in 
a variety of ways: primitive machines 
that routinely discarded votes and that 
were impossible for disabled voters and 
language minorities to use, haphazard 
purges of voting rolls, intimidation 
by officials, and undertrained poll 
workers.58

Congressional reform would, in fact, address 
“three fundamental principles: One, that 
every eligible citizen shall have the right to 

47 For a concise listing of the Commission’s policy recommendations, see THE NAT’L COMM. ON FED. ELECTION 
REFORM, TO ASSURE PRIDE AND CONFIDENCE IN THE ELECTORAL PROCESS 6-14 (2001).
48 Id. at 29.
49 Id. at 36.
50 Id. at 41.
51 Id. at 53.
52 THE NAT’L COMM. ON FED. ELECTION REFORM, TO ASSURE PRIDE AND CONFIDENCE IN THE ELECTORAL PROCESS 57 
(2001).
53 Id. at 61.
54 Id. at 65.
55 Id. at 70.
56 Id. at 71.
57 Help America Vote Act, 42 U.S.C. § 15301 (Supp. II 2002); see also, Leonard M. Shambon, Implementing the 
Help America Vote Act, 3 ELECTION L.J. 424 n.3 (2004).
58 Press Release, Rep. John Conyers, Conyers Releases First Fifty-State Survey of Election Irregularities 
(Aug. 30, 2001), available at http://www.house.gov/judiciary_democrats/electioncommreptpr73101.pdf.
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vote. Two, that no legal vote will be canceled 
by an illegal vote. Three, that every vote will 
be counted equally and fairly, according to 
the law.”59 

At the start of the 2001 legislative session, 
members of both the House and Senate had 
drafted bills aimed at election reform. In 
the House of Representatives, H.R. 775 was 
introduced by Rep. Steny Hoyer; this bill was 
replaced by H.R. 3295 as part of a bipartisan 
compromise effort.60 H.R. 3295 passed 
the House in December of 2001.61 In the 
meantime, the Senate had been considering 
S. 953 and S. 565, which were combined by 
amendment, S.AMDT. 2688, in a compromise 
between the political parties.62 One of the 
bill’s sponsors, Senator Dodd, commented 
during the amendment process on the caution 
undertaken by the representatives in drafting 
the bill:

We, by no means, intend to supplant 
the traditional role that State and 
local governments have played admin-
istering elections for Federal office. But, 
for the first time, with this legislation, 
the Congress-Federal Government-will 
set basic minimum requirements and 
provide critical resources for Federal 
elections . . . . For the very first time, 
the Federal Government will become 

a real partner with State and local 
governments in the administration 
of Federal elections. . . . For the very 
first time, again, the Congress and 
the Federal Government will start 
paying their fair share of the cost of 
administering elections for Federal 
office.63

After several amendment considerations, S. 
565 was passed by the Senate on April 11, 
2002.64 

With pressure mounting for the Senate and 
House to present a bill to the President, an 
agreement was reached whereby the enacting 
clause of the amended S. 565 was retained, 
while the text of the bill was replaced by 
H.R. 3295, which had gone through several 
amendments and revisions in the House 
before being incorporated into S. 565.65 With 
a vote of 357 for and 48 against, and with 
26 abstentions, H.R. 3295 was passed in the 
House on October 10, 2002.66 In summation of 
the bill, Ohio Representative Bob Ney stated, 
“[t]his bill will cause States and localities 
to fundamentally restructure their election 
systems in a host of tremendous ways.”67 
The United States Senate passed the Help 
America Vote Act on October 16, 200268 and 
the bill was signed into law by President 
George Bush on October 29, 2002.69

59 148 CONG. REC. H7836, 107th Cong. (2001) (Statement of Rep. Ney).
60 H.R. 775, 107th Cong. (2001); H.R. 3295, 107th Cong. (2001) (enacted); S. AMDT. 2688, 107th Cong. (2001).
61 147 CONG. REC. S13764-13771 (daily ed. Dec. 19, 2001).
62 S. 953, 107th Cong. (2001); S. 565, 107th Cong. (2001). 
63 148 CONG. REC. S709-03 (2002).
64 148 CONG. REC. S2544 (2002).
65 Democratic Policy Committee, H.R. 3295, The Help America Vote Act of 2002, available at http://democrats.
senate.gov/~dpc/pubs/107-2-329.html (last updated May 22, 2006).
66 148 CONG. REC. H7836, 107th Cong. (2002).
67 148 CONG. REC. H7836, 107th Cong. (2002) (Statement of Rep. Ney).
68 148 CONG REC. S10515 (2002).
69 Help America Vote Act of 2002, Pub. L. No. 107-252, 116 Stat. 116 (2002).

HAVA AND ARKANSAS ELECTION LAW REFORM

7



II.  HAVA: An Overview

That the Help America Vote Act of 
2002 was ever enacted is quite remarkable 
considering the political climate that existed 
in the United States during 2001-2002. From 
a reading of the act’s legislative history, 
members of the House and Senate had a 
realistic understanding of the traditional 
division of election law responsibilities 
between states and the federal government.70 
Election law problems, however, required 
Congress to step forward and craft legislation 
that would fix structural problems, yet 
continue to allow states the flexibility to 
handle voting responsibilities that could best 
be addressed through local initiative and 
creativity. Although Congress struggled with 
the delegation of responsibilities parceled out 
to the new Election Assistance Commission, 
and the enforcement role for the Department 
of Justice,71 HAVA gained supporters.

HAVA was embraced by a wide spectrum 
of political and social organizations: the 
National Commission on Federal Election 
Reform (Ford-Carter Commission), National 
Conference of State Legislatures, National 
Association of Secretaries of State, National 
Association of Counties, The Election Center, 
National Federation of the Blind, Common 
Cause, National Association of State Election 
Directors, United Auto Workers, AFL-
CIO, NAACP, American Foundation for the 
Blind, National Association of Protection 
Advocacy Systems, and United Cerebral 
Palsy Association.72 Opposition was centered 

in the House of Representatives. Some 
congressional minority members felt that the 
voter identification requirement raised an 
unacceptable voting impediment.73 Opposition 
organizations included: the Mexican American 
Legal Defense and Educational Fund, the 
NAACP Legal Defense and Educational 
Fund, the National Council of La Raza, the 
National Association of Latino Elected and 
Appointed Officials, and the National Puerto 
Rican Coalition.74 One thing that supporters 
and opponents could agree on was that this 
legislation would forever change the U.S. 
election law landscape, as new rights, new 
responsibilities, and new resources were 
mandated by HAVA.75

 
A.  Purpose

The basic purpose for the Help America 
Vote Act of 2002 is found in the House 
Conference Report: 

To establish a program to provide funds 
to States to replace punch card voting 
systems, to establish the Election 
Assistance Commission to assist in the 
administration of Federal elections and 
to otherwise provide assistance with 
the administration of certain Federal 
election laws and programs, to establish 
minimum election administration 
standards for States and units of local 
government with responsibility for the 
administration of Federal elections, 
and for other purposes. . . .76 

70 See 148 CONG. REC. H7838, 107th Cong. (2002).
71 Id.
72 Id.
73 148 CONG. REC. H7844, 107th Cong. (2002).
74 Id.
75 148 CONG. REC. S10414, 107th Cong. (2002).
76 H. R. CONF. REP. NO. 107-730, pt. 1, at 1 (2002). 
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There is no question that Congress 
understood the direct connection HAVA had 
to the 2000 presidential election debacle. 
Connecticut Senator Christopher Dodd 
articulated that point in remarks made 
as the bill was presented to the Senate for 
consideration on October 15, 2002:

More than 100 million citizens went 
to the polls on election day 2000 
– November 7. Four to six million of 
them – for a variety of reasons – never 
had their votes counted. Some were 
thwarted by faulty machinery. Some 
were victims of wrongful and illegal 
purges from voter lists. Others fell 
victim to poorly designed ballots. 
But all of them – all – were denied 
the right to effectively exercise their 
most fundamental right as American 
citizens: the right to vote.77

Few doubted that the U.S. Senate 
considered addressing these election law 
problems to be the major purpose for enacting 
the Help America Vote Act.78 The legislation 
itself, as voiced by a number of senators, was 
considered to have historic importance: 

The legislation we present to the 
Senate today goes a long way toward 
fixing those problems and righting 
those wrongs. It does justice to the 

American voter. It breaks new ground. 
It is . . . the first civil rights legislation 
of the 21st century. It is not a perfect 
bill. But it will make our democracy 
work better and be stronger.79

B.    The Election Assistance Comm- 
 ission

1.  Getting Off the Ground 

HAVA established a four member 
commission to be appointed by the President 
to a four year term.80 The appointments 
were to have taken place 120 days after the 
enactment of HAVA, or by February 26, 2003; 
however, the four presidential appointees 
were not confirmed by the U.S. Senate until 
December 9, 2003. The Commission had to be 
made up of not more than two members of 
one political party,81 although reappointment 
for an additional term was possible.82 

It was well over a year from the time 
that the Help America Vote Act was signed 
into law (October 29, 2002) until the EAC 
Commissioners got the machinery rolling 
in January 2004. From the outset, the EAC 
faced two primary obstacles in attempting 
to implement the HAVA provisions – 
inadequate funding and missed deadlines 
caused by the delay in the appointment of 
EAC Commissioners.83 

77 148 CONG. REC. S10413, 107th Cong. (2002).
78 While Republican senators agreed with the basic provisions of HAVA, they explicitly emphasized the need to 
enact legislation that would curb vote fraud.
79 148 CONG. REC. S10413, 107th Cong. (2002) (Statement of Sen. Dodd).
80 Title II, Section 203, 42 U.S.C. § 15323 (Supp. II 2002).
81 Ibid.
82 The original Commissioners included: DeForest Soaries, Paul De Gregorio, Ray Martinez and Gracia Hillman. 
See the U.S. ELECTION ASSISTANCE COMMISSION 2003 ANNUAL REPORT, available at http://www.eac.gov/docs/
2003%20Annual%20Report.pdf. 
83 See id. for a detailed description of these problems. Speaking of these EAC funding woes, DeForest Soaries, 
the first EAC Chairman, said, “We really had to put together a federal agency with spit, when that agency was 
supposed to bring about reforms in voting for federal elections.” See Tim Dickinson, The Voice of Voting Reform, 
ROLLING STONE: NATIONAL AFFAIRS DAILY, June 6, 2006, available at http://www.rollingstone.com/nationalaffairs/
?p=176.
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Eventually, an Election Assistance 
Commission Standards Board84 and an 
Election Assistance Commission Board of 
Advisors85 also were created. These boards 
were intended to provide input from the 
public sector into the federal/state electoral 
process.

2.  An Advisory Role 

As written in Section 209 of HAVA,86 “[t]he 
Commission shall not have any authority to 
issue any rule, promulgate any regulation, 
or take any other action which imposes 
any requirement on any State or unit of 
government, except to the extent permitted 
under section 9(a) of the National Voter 
Registration Act of 1993 (42 U.S.C. 1973gg-
7(a)).” This section of the National Voter 
Registration Act (Motor Voter Act) allowed 
the EAC to help states develop a mail voter 
registration application form for federal 
elections. 

The EAC has not been hesitant to offer 
advice to states as to how best to carry out 
HAVA provisions. In fact, HAVA Sections 
241 and 24287 charge the Commission with 

implementing studies and publishing reports 
which emphasize “best practices” or “best 
methods.”88 

 EAC advisory opinions are another 
matter. While advisory opinions dealing with 
lever voting systems and compliance with the 
voting systems standards of Section 301(a)89 
may not be particularly controversial,90 an 
EAC advisory opinion questioning the use of 
voter registration identification requirements 
in Arizona concluded that “[a] State may 
not impose an identification requirement 
that would limit a potential voter’s access 
to and submission of a provisional ballot. 
However, such requirements (when coupled 
with a state’s provisional ballot procedures) 
may prevent a provisional ballot from being 
counted.”91 This advisory opinion drew 
fire from Arizona’s Secretary of State, Jan 
Brewer, who responded, “I will instruct 
Arizona’s county recorders to continue to 
administer and enforce the requirement that 
all voters provide evidence of citizenship when 
registering to vote. . . .”92 The parameters as 
to what constitutes an EAC advisory function 
are still being defined. 

84 Title II, Section 213, 42 U.S.C. § 15343 (Supp. II 2002).
85 Title II, Section 214, 42 U.S.C. § 15344 (Supp. II 2002).
86 Title II, Section 209, 42 U.S.C. § 15329 (Supp. II 2002).
87 42 U.S.C. §§ 15381-15382 (Supp. II 2002).
88 A UNITED STATES ELECTION ASSISTANCE COMMISSION BEST PRACTICES TOOL KIT, available at http://www.eac.gov/bp/
docs/BestPracticesToolKit.doc, was revised in January 2006.
89 42 U.S.C. § 15481(a) (Supp. II 2002).
90 See EAC Advisory 2005-005: Lever Voting Machines and HAVA Section 301(a), September 8, 2005, available at 
http://www.eac.gov/docs/EAC%20Advisory%2005-005.pdf.
91 EAC Advisory 2005-006: Provisional Voting and Identification Requirements, available at http://www.eac.gov/
docs/EAC%20Advisory%2005-006%20Provisional%20Voting.pdf.
92 March 13, 2006 letter from Jan Brewer to Paul DeGregorio, EAC Chairman, available at http://moritzlaw.osu.
edu/blogs/tokaji/AZ%20letter%20to%20EAC%20(3-13-06).pdf.

ARKANSAS LAW NOTES 2006

10



Actual enforcement of HAVA, however, 
rests with the U.S. Attorney General who 
can bring a civil action against a state or 
jurisdiction that fails “to  carry  out  the  uniform 
and nondiscriminatory election technology 
and administration requirements.”93 
Department of Justice enforcement will be 
either by litigation94 or through informing a 
jurisdiction about the DOJ’s views on HAVA 
requirements.95

III.  HAVA Titles I and II Requirements

HAVA initially authorized $3,860,200,000 
for implementation of election improvement 
mandates in Titles I, II and III.96 The 
final federal appropriation for states 
expended through  fiscal year 2005 stood 
at $2,969,487,620. This total was over $890 
million short of the original authorized 
appropriation.97 

A.  Title I 

Beginning in 2003, nearly $650 million in 
HAVA Title I “early money” was distributed to 
states for improvements in the administration 
of elections ($325 million under HAVA 
Section 101) and to replace punch card and 
lever voting equipment ($325 million under 

HAVA Section 102). All states were eligible to 
receive a minimum payment under Sections 
101 and 102.98  

1.  Title I, Section 101, 42 U.S.C.  
   § 15301. 

This title and section deals with 
“Payments to States for Activities to Improve 
Administration of Elections” such as 
improving voting administration, educating 
voters, training election officials, and 
improving voting accessibility, etc. States 
were required to notify the EAC within six 
months of HAVA’s passage if they intended 
to use the payments in accordance with this 
section. 99

Arkansas Response: The Arkansas General 
Assembly responded by enacting HAVA 
legislation at both its 2003 and 2005 sessions. 
The Arkansas Secretary of State notified the 
EAC of his intention to utilize Title I funds 
for the purposes outlined in HAVA.100 An 
accounting of Arkansas Section 101 funding 
is presented in a 2004 Arkansas Secretary 
of State HAVA Status Report entitled, The 
Help America Vote Act in Arkansas. This 
publication lists an Arkansas Title I, Section 
101 appropriation of $3,920,108.62; however, 
Arkansas actually received only $3,593,165.00 

93 See HAVA, Sec. 401, 42 U.S.C. § 15511 (Supp. II 2002) for a discussion of these enforcement powers. 
94 E.g., On March 1, 2006, a Department of Justice news release indicated that the DOJ had filed suit against the 
State of New York alleging that New York had failed to adopt a fully accessible voting system, and had not created 
a statewide computerized voter registration database, available at http://www.usdoj.gov/opa/pr/2006/March/06_
crt_108.html.
95 See DOJ Help America Vote Act of 2002 information, available at http://www.usdoj.gov/crt/voting/hava/hava.
html.
96 This figure can be gleaned by adding all of the fund authorizations found in the original act.
97 The actual shortfall was at least $890,712,380 and no federal funds were appropriated for states in FY05 and 
FY06. See National Association of Secretaries of State, “Make Election Reform A Reality: Fully Fund the ‘Help 
America Vote Act,’” March 13, 2006, available at http://www.nass.org/Coalition%20Letter%20for%20Full%20Fundi
ng%20in%20Spring%202006%20Supplemental. pdf.
98 The final expenditures were about $350 million for Section 101 and $300 million for Section 102–according to 
the U.S. ELECTION ASSISTANCE COMMISSION FISCAL YEAR 2004 ANNUAL REPORT, available at http://www.eac.gov/docs/
EAC%20Annual%20Report%20FY04.pdf.
99 Section 101(a), 42 U.S.C. § 15301(a) (Supp. II 2002).
100 This certification was sent by the Arkansas Secretary of State’s office to the EAC in April 2003. This date was 
confirmed in a May 17, 2006 email message to this author by the general counsel for the Arkansas Secretary of 
State.
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in federal monies. The difference in these two 
figures is due to the fact that Arkansas used 
the appropriated amount in its report and the 
EAC reported the expended amount.101 

2.  Title I, Section 102, 42 U.S.C.  
    § 5302. 

 
This HAVA title is concerned with the 

“Replacement of Punch Card or Lever Voting 
Machines.”

Arkansas Response: Although HAVA 
did not forbid paper ballots or punch card 
systems,102 Arkansas committed to 100% 
replacement of paper, punch card, and lever 
machine voting systems. Arkansas’s request 
for a waiver until January 1, 2006 to meet the 
Section 102 replacement requirements was 
granted by the EAC on February 25, 2004.103 

By the May 23, 2006 primary election,104 
Arkansas was expected to deploy at least one 
touch-screen voting machine (Direct Record 
Electronic or DRE) in each of its counties.105 

Forty-nine counties were to move exclusively 
to iVotronic equipment by the November 
2006 election.106 In addition, fourteen 
counties were scheduled to continue using 
optical scan equipment tabulated at a central 
location,107 and twelve counties were slated to 
use optical scan equipment tabulated at the 
polling sites.108 Arkansas received $2,569,738 
in payments under Title I, Section 102 to 
replace its antiquated voted machines.109 

It is debatable whether Arkansas 
complied with HAVA requirements during 
its first 2006 federal election. First, under 
Title I, Section 102, Arkansas was required 
“to ensure that all  of  the punch card  voting 
systems or  lever voting systems . . . within  the 
State . . . be replaced in time for the first 
election for Federal office held after January 1, 
2006.”110 Notwithstanding this requirement, 
Desha and Jefferson counties used lever 
machines for the May primary election.111 The 
second compliance issue regards the use of 
DRE machines for disabled accessibility.112

101 U.S. ELECTION ASSISTANCE COMMISSION FISCAL YEAR 2004 ANNUAL REPORT, supra note 98 at 9.
102 See Title II, Section 301(a)(1)(B), 42 U.S.C. § 15481(a)(1)(B) (Supp. II 2002).
103 An Arkansas Secretary of State representative verified this date in email correspondence to this author dated 
May 17, 2006. 
104 See infra section IV of this paper for a more detailed examination of the May 2006 Primary Election issues.
105 See Arkansas’s Voting Machines, available at http://www.votenaturally.org/voting_machines_ar.html.
106 Id. These counties include: Arkansas, Boone, Bradley, Calhoun, Clark, Clay, Cleburne, Cleveland, Columbia, 
Conway, Crawford, Cross, Dallas, Desha, Drew, Franklin, Fulton, Grant, Hempstead, Hot Spring, Independence, 
Izard, Jackson, Jefferson, Johnson, Lafayette, Lawrence, Little River, Marion, Miller, Mississippi, Montgomery, 
Nevada, Newton, Ouachita, Perry, Phillips, Polk, Prairie, Randolph, Scott, Searcy, Sharp, Stone, Union, Van 
Buren, White, Woodruff, and Yell.
107 Id. Included are: Ashley, Benton, Carroll, Chicot, Faulkner, Howard, Lee, Lonoke, Lincoln, Madison, Monroe, 
Saline, Sevier, and Washington counties. 
108 Id. Counties include: Baxter, Craighead, Crittenden, Garland, Greene, Logan, Pike, Poinsett, Pope, Pulaski, 
Sebastian and St. Francis. 
109 U.S. ELECTION ASSISTANCE COMMISSION FISCAL YEAR 2004 ANNUAL REPORT, supra note 98 at 9.
110 Section 102(a)(3)(B), 42 U.S.C. § 15302(a)(3)(B) (Supp. II 2002).
111 May 24, 2006 telephone calls by the authors to the Desha and Jefferson county clerk offices and a follow-up 
email to the Secretary of State’s office confirmed this fact.
112 For a discussion of this issue, see infra “Accessibility for Individuals with Disabilities” in Section V of this 
paper.
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Perhaps what should be of some concern 
to the State of Arkansas is whether HAVA 
Section 102(d)113 applies: “If a State receiving 
funds under the program under this section 
fails to meet the deadline applicable to the 
State  . . .  the State shall  pay to the Admin-
istrator an amount equal to the noncompliant 
precinct percentage of the amount of the 
funds provided to the State under the 
program.” Desha and Jefferson counties 
received a considerable amount of money to 
purchase new touch-screen voting machines 
as part of this funding mechanism.114 As of 
May 25, 2006, the DOJ declined to comment 
on whether Arkansas was in compliance with 
HAVA requirements for its 2006 primary 
election.115  

B.  Title II Requirement Payments
      to States

Title II sets out the process for EAC 
requirements funds distribution. The EAC 
reported spending $2,319,360,620 in Title II 
Requirements Payments through December 
21, 2005.116 There are no more funds to be 
disbursed. Arkansas received $21,598,570 in 
Title II Requirements Payments.117 

C.  Title II State Plan
      (Section 254, 42 U.S.C. § 15404) 

The biggest impact on the states was the 
requirement that a state plan be developed.118 
Arkansas forwarded its July 14, 2003 plan to 
the EAC in July 2003.119 A revised Arkansas 
state plan was later submitted and printed 
in the Federal Register.120 Thirteen elements 
were to be incorporated in HAVA state plans, 
although specific choices on methods of 
complying with the elements of a state plan 
would be left to the discretion of the state.121 
These plan elements and Arkansas’s response 
to these elements follows:

1.  How the State will meet
     Requirements of Title III
     (254(a)(1), 42 U.S.C. § 15404(a)(1))

Arkansas responded to this first require-
ment by spelling out in the state plan how 
Section III criteria would be met. That 
description follows in Section IV of this 
article.122 

113 U.S.C. § 15302(d) (Supp. II 2002).
114 See Arkansas State HAVA Plan prepared by the Arkansas Secretary of State and entitled, Implementation Plan 
for the Help America Vote Act (HAVA), October 2004, 19-20, available at http://www.sos.arkansas.gov/elections/
hava/arkansas_state_plan3.pdf. [Hereinafter Arkansas Plan.] 
115 A DOJ representative related this information in a May 25, 2006 telephone conversation with this author.
116 Election Assistance Commission, HAVA Title II Requirements Payments Processed by EAC as of December 21, 
2005, at http://www.eac.gov/docs/HAVA%20Req.%20Paymts.%2012-21-05.pdf (last visited June 20, 2006).
117 Id.
118 A condition for receipt of funds in Section 253(b), 42 U.S.C. § 15404(b) (Supp. II 2002) is that a state plan be 
filed.
119 All state plans were printed at 69 Fed. Reg. 14001-15232 (March 24, 2004). 
120 Publication of State Plans Pursuant to the Help America Vote Act, 69 Fed. Reg. 76695 (Dec. 22, 2004).
121 Section 253(c), 42 U.S.C. § 15403(c) (Supp. II 2002).
122 Throughout this section discussion, the information referred to is taken from the Arkansas State HAVA Plan. 
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2.  Distribution of Requirements 
     Payments (254(a)(2), 42 U.S.C.
     § 15404(a)(2))

Arkansas agreed to enter into a contract 
with a vendor to purchase the equipment 
necessary to implement a uniform voting 
system. Arkansas counties would then 
purchase the equipment through a state 
contract and grant application process that 
is based on demographic and geographic 
factors.123

3.  Voter Education, Election
     Official Training, and Poll
    Worker Training (254(a)(3),
     42 U.S.C. § 15404(a)(3)) 

Arkansas voter registration materials 
were updated and new voter education 
and outreach programs were developed. 
The new programs targeted all Arkansas 
citizens. Bilingual information materials, 
an interactive website, and public service 
announcements were designed. In addition, 

participation in the National Student/Parent 
Mock Election program was enhanced.124 

4.  Voting System Guidelines
     and Processes (254(a)(4), 
     42 U.S.C. § 15404(a)(4))

Arkansas’s plan indicates that Direct 
Recording Electronic (DRE) voting systems 
will be purchased in order to have at least 
one accessible voting system deployed at each 
polling place. Also, the Secretary of State and 
the State Board of Election Commissioners 
offices will continue to survey the counties 
and review polling sites in order to ensure 
voting accessibility.125 

Arkansas Secretary of State, Charlie 
Daniels, seems to have interpreted the 
HAVA mandate – to put at least one 
accessible DRE machine in each precinct – to 
apply only to counties in which there was 
actually a contested federal election after the 
January 1, 2006 deadline.126 His conclusion 
and comments regarding “contested federal 
elections” were printed in newspapers127 
and echoed by county election officials.128 

123 Arkansas Plan, supra note 114, at 10-11.
124 Id. at 11-12.
125 Id. at 12.
126 Daniels said, “Because they have a contested federal election, the eight counties in Arkansas’s 2nd Congressional 
District can expect to use electronic voting machines beginning May 8,” Press Release, Arkansas Secretary of 
State, Secretary of State Announces Contingency Plan for Early Voting Sites (May 2, 2006), available at http://
www.sos.arkansas.gov/news/pr/2006/05022006.html. 
127 Rob Moritz, Early Voters Get Paper Ballots, THE MORNING NEWS, May 3, 2006, at 1A. “Electronic balloting will be 
available for early voting in the eight counties of the 2nd Congressional District in central Arkansas because there 
is a competitive federal party primary on the ballot,” Daniels said. “The federal Help America Vote Act requires 
that the machines be available in contested federal races this year.” Id.
128 Daniel Connolly, Voting Machines Put Away – election director says touch screens won’t be available for runoffs, 
THE MORNING NEWS, May 27, 2006, at 7A. “Inman [Pulaski County Election Director] said not having the machines 
for the runoff elections wouldn’t necessarily violate the federal 2002 Help America Vote Act, because there are no 
federal issues on the runoff, but she said the county could be in violation of a state law passed last year requiring 
accommodations for the disabled.” Id.
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Although Daniels’ interpretation of this 
HAVA requirement was probably a stretch,129 
DRE compliant machines were used in the 
eight counties which comprise the Second 
Congressional District – the only Arkansas 
congressional district in which a contested 
federal primary election was held during the 
May 23, 2006 election.130 

5.  HAVA Fund Management
     (254(a)(5), 42 U.S.C. § 15404(a)(5))

“The Arkansas Secretary of States’s office 
has established an election fund that will track 
all of the accounting activity pertaining to 
Public Law 107-252, in accordance with Title 
IX requirements. The accounting software 
utilized for budgetary management allows 
the Secretary of State’s Office to keep records 
with respect to payments and expenditures 
related to HAVA that are consistent with 
sound accounting principles.”131 

6.  Budget (254(a)(6), 42 U.S.C.
     § 15404(a)(6))

The Arkansas plan included a budget 
allocation table which represented a range 

of funding levels or possibilities. Projections 
for Arkansas’s share of HAVA funds ranged 
from $18.3-$29.4 million.132 As of December 
31, 2005, the EAC had processed $27,761,473 
in Section 101, Section 102 and Title II 
requirements payments for Arkansas. This 
figure represents the totals received from 
Title I and Title II payments.133 Even this 
$1.5 million shortfall still left Arkansas 
scrambling.

 7.  Maintenance of Effort
       (254(a)(7), 42 U.S.C. § 15404(a)(7))

HAVA monies were not intended to 
replace existing  state election administration  
expenses. HAVA funds were only to be 
supplemental.

Arkansas’s plan captures the intent of 
this HAVA requirement: “Both  the  state  
of Arkansas and local jurisdictions bear 
responsibility for the administration of 
elections in the state . . . . The state will 
continue to fund the administration of 
elections at an amount not less than the 
aggregate of those expenditures during fiscal 
year 2000.”134 

129 The Department of Justice, in the “Frequently Asked Questions” section of its Voting Section website [To what 
elections does Title II of HAVA apply?], available at http://www.usdoj.gov/crt/voting/misc/faq.htm, indicates that 
HAVA applies to “general, special, primary, or runoff election[s]” for the “office of Senator or Representative....” A 
June 8, 2006 telephone conversation with a Department of Justice lawyer was held with this author. It appears 
that the DOJ has not yet offered an opinion as to whether a federal election must be “contested” before HAVA 
compliance is required. A conversation with an EAC representative on this same date, however, indicated that the 
EAC would not be impressed by the distinction made between a contested and a non-contested federal election. 
130 Daniel Nasaw and Charlotte Tubbs, Glitches snag some tallies, ARKANSAS DEMOCRAT-GAZETTE (Little Rock 
Edition), May 24, 2006, Front Section, at 1.
131 Arkansas Plan, supra note 114, at 13.
132 Id. at 14-15.
133 See EAC data; Election Reform: What’s Changed, What Hasn’t and Why: 2000-2006, at 3, available at http://
www.electionline.org/Portals/1/Publications/2006.annual.report.Final.pdf.
134 Arkansas Plan, supra note 114, at 15.
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 8.  Performance Goals and
          Measures (254(a)(8), 42 U.S.C.
          § 15404(a)(8))

HAVA asked states to adopt performance 
goals and measures in order to determine 
success in carrying out state plans. HAVA 
mandates extended from 2003 to 2006. 

“The [Arkansas] Secretary of State and 
the Secretary of States’s advisory committee, 
made-up of local election officials, will define 
these performance goals and measures for 
programs implemented at both state and 
local levels. . . . The state will also provide 
a complete performance evaluation report 
during 2006.”135 

Arkansas performance goals and 
measures, enumerated within the state 
plan include: a) Replacement of punch card 
and lever voting systems – January 2005-
March 2006; b) Installation of one DRE per 
polling site – January 2005-March 2006; c) 
Statewide voting system compliant with Sec. 
301 voting systems standards – January 1, 
2006; d) Provisional voting – January 1, 2004; 
e) Voting information – January 1, 2004; f) 
Statewide voter registration list – waiver 
– January 1, 2006; g) Voter education and 

training – immediate and ongoing; h) Poll 
worker training – January 2004 and ongoing; 
i) Administrative complaint process – July 
15, 2003; and j) Accessibility of polling sites 
– January 1, 2004-January 2006.136 

 9.  State-Based Administrative
      Complaint Procedures (254(a)(9),
       42 U.S.C. § 15404(a)(9))

HAVA requires that states adopt uniform, 
nondiscriminatory complaint processes.137 
All HAVA state administrative complaint 
procedures were published in the Federal 
Register. Arkansas and thirty other states 
had their complaint procedures published in 
the September 1, 2005 issue of the Federal 
Register.138

The Arkansas complaint procedures 
state: “The Arkansas State Board of Election 
Commissioners is statutorily charged with 
the review of all citizens complaints regarding 
violations of election and voter registration 
laws under Arkansas Code 7-4-101.” Rules 
For Help America Vote Act Administrative 
Complaint Procedure was published in July 
2003 by the Arkansas State Board of Election 
Commissioners.139

135 Id. at 16.
136 Id. at 17.
137 HAVA, Section 254(a)(7), 42 U.S.C. § 15404(a)(7) (Supp. II 2002), as specified in Section 402, 42 U.S.C. § 15512 
(Supp. II 2002).
138 These complaint procedures are found on pages 52160 through 52245.
139 Arkansas Plan, supra note 114, at 18. These rules are available at http://www.sos.arkansas.gov/elections/
elections_pdfs/register/july_03/108.00.03-001.pdf.
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10.  Effect of Title I Payments 
       (254(a)(10), 42 U.S.C.
       § 15404(a)(10))

HAVA required an accounting of Title 
I “early money” pay-outs. Section 101 deals 
with the payments to states for activities 
to improve administration of elections. 
Arkansas indicated that the state had 
expended $3,593,165 for the implementation 
of a state-wide voter registration list, voter 
education and training, creating a state plan, 
voting system replacement, and polling site 
accessibility.140

States which took HAVA Title I, Section 
102 money were required to replace punch 
card and lever voting machines. Arkansas 
spent $2,569,738 to replace punch card and 
level voting machines in the fifteen counties 
in which these devices were utilized.141

 11.  HAVA State Plan Management 
        (254(a)(11), 42 U.S.C.
        § 15404(a)(11))

States are required by HAVA to conduct 
an ongoing management of the state plan. 
Material changes to plans are subject to public 
notice and comment and are to be published 
in the Federal Register.142 

The Arkansas state plan “will provide 
ongoing management of all elements of the 

plan. No material changes in the plan shall 
be made unless the state complies with 
the requirements of subsections a, b, and c 
above.”143 

12.  Changes to State Plan From
       Previous Fiscal Year (254(a)(12),
       42 U.S.C. § 15404(a)(12))

HAVA also requires states to describe 
“how the plan reflects changes from the State 
plan for the previous fiscal year and of how 
the State succeeded in carrying out the State 
plan for such previous fiscal year.”144 It does 
not appear that as of yet the EAC has required 
states to send in yearly plan changes. The 
EAC has indicated that states are supposed 
to get a reminder letter, in Spring of 2006, 
which will encourage states to review and 
revise their HAVA state plans.145 

Arkansas’s plan states that, “[s]ubsequent 
plans will note any changes in this plan, as 
well as describe the success of the state in 
implementation efforts.”146 

An October 2004 revision to the Arkansas 
state plan, which included several material 
changes, was published in the December 22, 
2004 Federal Register.147 There have not, 
however, been any other Arkansas state plan 
changes published since that date. 

140 Id. at 19.
141 Id. at 19-20. These counties included: Arkansas, Baxter, Benton, Boone, Columbia, Desha, Faulkner, Hot 
Spring, Jefferson, Marion, Mississippi, Saline, Searcy, Union and White. 
142 Section 254(a)(11)(A),(B), 42 U.S.C. § 15404(a)(11)(A),(B)(Supp. II 2002).
143 Arkansas Plan, supra note 114, at 21. Subsection (c) indicates that plan changes can only take effect 30 days 
after publication in the Federal Register. 
144 Section 254(a)(12),42 U.S.C. § 15404(a)(12) (Supp. II 2002).
145 This information was imparted to the author by an EAC staff member during a May 2006 telephone 
conversation.
146 Arkansas Plan, supra note 114, at 21.
147 69 Fed. Reg., 76696-7669 (Dec. 22, 2004). 
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13.  State Plan Development 
       Committee (254(a)(13), 42 U.S.C.
       § 15404(a)(13))

HAVA Sections 255 and 256148 require a 
state plan to describe the committee which 
participated in the development of the plan 
and to outline the procedures followed by that 
committee. The Arkansas plan states: 

The Secretary of State appointed 
the Help America Vote Act (HAVA) 
Strategic Planning Committee in April 
2003. The Committee, comprised of the 
chief election officials from Arkansas’s 
two most populous counties and other 
stakeholders and citizens, met as 
required by Public Law 107-252 to 
provide review and comment on the 
plan.149 

This group of 30 members first met on 
April 23, 2003 and included chairmen of state 
political parties, a union representative, 
a disability rights advocate, county 
clerks, election commissioners, and other 
minority and public interest organization 
representatives.150

IV.  HAVA: Specific Title III Uniform 
and Nondiscriminatory Election 
Technology and Administration 
Requirements 

Title III deals with what is commonly 
referred to as the goal of HAVA – to 
provide for uniform and nondiscriminatory 
administration of federal elections. Early 

on, states were forewarned about the need 
to comply with HAVA provisions. The 
U.S. Department of Justice sent a letter to 
each Secretary of State in March 2003 and 
encouraged states “to begin their preparations 
now because several provisions must be 
implemented by January 1, 2004, when 
States will begin holding primary elections 
for federal office.”151

A.  Voting Systems Standards (Title
      III, Section 301, 42 U.S.C. § 15481)

Title III is concerned with the total 
combination of mechanical, or electronic 
equipment – including software, firmware, 
and documentation required to program, 
control, and support the equipment and 
practices used.152 

1.  General Requirements

a) Voters are  permitted to inde-
pendently and privately verify a ballot be-
fore casting a vote. (301(a)(1)(A),42 U.S.C. 
§ 15481(a)(1)(A)) 

b) Voters are provided with an 
opportunity to change a ballot or cor-
rect any error. (301(a)(1)(A), 42 U.S.C. 
§ 15481(a)(1)(A))

c)  Voters are notified of overvoting 
and allowed to correct before a ballot is cast. 
(301 (a)(1)(A), 42 U.S.C. § 15481(a)(1)(A))

These general requirement provisions are 
part of Ark. Code Ann § 7-5-604(a)(4), (5)(A), 
(6)(A) (2005) which reads: 

148 42 U.S.C. §§ 15404-15406 (Supp. II 2002).
149 Arkansas Plan, supra note 114, at 21-22. 
150 Id.
151 This letter was sent by Ralph Boyd, Jr, Assistant Attorney General, Civil Rights Division of the Department of 
Justice, on March 17, 2003, available at http://www.usdoj.gov/crt/voting/hava/states_ltr.htm.
152 Sec. 301(b), 42 U.S.C. § 15481(b) (Supp. II 2002). 
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“Provide the voter . . . . with the 
opportunity in a private and 
independent manner to change the 
ballot or correct any error. . . . Notify 
the voter that he or she has selected 
more than one candidate for office . . . 
of the effect of casting multiple votes 
. . . and provide the voter with the 
opportunity to correct the ballot . . . .”

2.  Audit Capacity

a)  The voting system shall produce 
a permanent paper record with manual audit 
capacity. (301(a)(2), 42 U.S.C. § 15481(a)(2)) 

b)  The voting system shall provide 
an opportunity to correct any errors before 
the permanent paper record is produced. 
(301(a)(2), 42 U.S.C. § 15481(a)(2))

These two requirements are met by Ark. 
Code Ann § 7-5-532 (c)(2) and (d)(1) (2005): 
“[a]ll direct recording electronic voting 
machines purchased on or after August 12, 
2005 shall include a voter-verified paper 
audit trail . . . . The voter-verified paper audit 
trail shall be verified by the voter before the 
casting of the voter’s ballot . . . .”

3.  Accessibility for Individuals 
    with Disabilities

a)  The voting system shall be 
accessible for individuals with disabilities and 
visual impairments. (301(a)(3)(A), 42 U.S.C.
 § 15481(a)(3)(A)) 

This provision is addressed by Ark. Code 
Ann. 7-5-311(a)(2005): “[t]he county boards of 
election commissioners . . . shall provide voting 

locations accessible to voters with disabilities 
and shall provide reasonable and adequate 
methods whereby voters with disabilities may 
personally and secretly execute their ballots
 . . . .”

In addition, Ark. Code Ann. § 7-5-
523(b)(2005) requires that “[a] voter with 
a disability who requests to cast his or her 
ballot on a voting machine without assistance 
shall be provided with an audio or other 
device that shall be used in conjunction with 
the voting machine so that the voter may cast 
a secret ballot without assistance.” 

b)  States must install at least one 
DRE at each polling place. (301(a)(3)(B), 
42 U.S.C. § 15481(a)(3)(B)). This section 
requires “the use of at least one direct 
recording electronic voting system or other 
voting system equipped for individuals with 
disabilities at each polling place.” 

Arkansas’s Plan153 reads: “[t]he State 
may use requirements payments to 
purchase at least one DRE for each polling 
site in those counties to meet accessibility 
requirements.”154 Eventually, the Secretary 
of State decided that touch-screen voting 
technology would be used in Arkansas. This 
information was communicated to the public: 
“[e]very polling site in the state will offer at 
least one touch-screen voting machine that is 
accessible for voters with physical and visual 
disabilities.”155

The General Assembly also enacted 
Ark. Code Ann. § 7-5-532(c)(1) (2005) which 
requires that “[a]ll direct recording electronic 
voting machines in use on or after January 
1, 2006, shall include a voter-verified paper 
audit trail . . . .” Adhering to the requirements 

153 Arkansas Plan, supra note 114, at 4.
154 In a May 1, 2006 telephone conversation, a Secretary of State representative indicated that if a precinct had 
250 or more voters then a second machine would be installed. 
155 “Arkansas’s Voting Machines,” Arkansas Secretary of State Website, available at http://www.votenaturally.org/
voting_machines_ar.html (last visited on May 25, 2006). 
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of this statute – that machines in place use a 
voter-verified paper audit trail – required the 
installation of new voting systems in most 
Arkansas Counties. 

A possible HAVA compliance issue 
occurred in Stone and Sebastian counties, 
where optical scanning systems were put into 
play during the May 2006 Primary Election. 
In these counties none of the new electronic 
voting machines, designed to accommodate 
the disabled, were deployed.156 As previously 
mentioned, Desha and Jefferson counties 
used lever voting machines for the May 
2006 primary election – clearly not disability 
accessible under HAVA guidelines.157 HAVA 
compliance issues aside, Arkansas law does 
allow a county board to authorize “the use 
of an alternate method of voting if the board 
determines that the voting machines or 
electronic voting system currently in use is 
likely to malfunction or to cause questionable 
results due to the operational limits of the 
machines or system.”158 Arkansas state laws 
complying with HAVA requirements may not 
be an issue.

4.  Alternative Language 
     Accessibility

The voting system shall provide alternative 
language accessibility pursuant to the 
requirements of Section 203 of the Voting 
Rights Act of 1965, 42 U.S.C. 1973 aa-1a.,159 
as referenced in HAVA Section 301(a)(4).

The Arkansas Plan indicated that “[s]ome 
counties may be required to offer Spanish 
language accessibility.”160 The Secretary 
of State’s office, upon further reflection, 
“determined that no counties in Arkansas 
are required to have Spanish language 
accessibility.”161 

An inquiry to a Department of Justice 
representative in April 2006, regarding the 
applicability of this HAVA requirement to 
Washington County, Arkansas, confirmed 
that Arkansas was not required to meet 
language accessibility requirements based 
on the 2000 Federal Census.162 The DOJ 
representative then indicated that a Special 
2006 Census conducted in Farmington, 
Fayetteville and Springdale, Washington 
County, Arkansas would have no effect on 
this HAVA requirement, even though this 

156 After reading newspaper accounts discussing this fact, this information was confirmed in a telephone call to 
county clerks from these two counties on May 24, 2006. 
157 Section (301(a)(3)(B), 42 U.S.C. § 15481(a)(3)(B) (Supp. II 2002). 
158 ARK. CODE ANN. § 7-5-501(c)(2) (2005).
159 The original 1975 Section 203 Amendment to the Voting Rights Act of 1965, extended prohibitions against 
racial discrimination in voting to language minorities. This new mandate applied if 5% or more of the voting 
age citizens of a jurisdiction belonged to a language minority group–where registration and election materials 
were only in English–and if less than 50% of the voting age citizens were registered to vote or voted in the 1972 
presidential election. The August 1992 Amendments to the Voting Rights Act laid down a second numerical 
requirement. A jurisdiction would now be covered by Section 203 if “more than 10,000 of the voting age citizens 
are members of a single-language minority group, do not ‘speak or understand English adequately enough to 
participate in the electoral process,’ and the rate of those citizens who have not completed the fifth grade is higher 
than the national rate of voting age citizens who have not completed the fifth grade.” See 67 Fed. Reg. 48871 (July 
26, 2002).
160 Arkansas Plan, supra note 114, at 3.
161 Email correspondence from a Arkansas Secretary of State representative, dated January 31, 2006, reinforced 
this opinion.
162 Telephone call with author of this article on April 21, 2006.
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special census raised some potential language 
accessability issues.163 The U.S. Census 
Bureau will not recalculate census data, for 
Section 203 language accessibility purposes, 
until after the 2010 decennial census is 
conducted.164 It will probably be 2012 before 
another coverage determination is made.165

5.  Equipment Error Rates

States must comply with the FEC guide-
lines for error rates of voting systems in 
counting ballots, HAVA Section 301(a)(5), 42 
U.S.C. § 15481(a)(5). These guidelines allow 
only one error in 500,000 ballot positions.166

This requirement is met by Ark. Code 
Ann. § 7-6-606(e) (2005): “No marking device 
or electronic vote tabulating device shall be 
approved unless it fulfills the requirements 
of this section and the federal Help America 
Vote Act 2002.”

A 2005 Arkansas Voting System Request  
For Proposals made it clear that Arkansas 
intended to observe HAVA voting system 
equipment standards. “Vendors proposals 
shall include a list of all manufacturing 
process certifications (such as the ISO 
9000-family of certifications) that it has 
obtained specifically  for its (1) voting 
system manufacturing operations and (2) 
software design, programming, maintenance, 
and documentation.167 A subsequent 
RFP Amendment specifically mentioned 
compliance with an EAC Advisory dealing 
with requirements for Section 301(a), 42 
U.S.C. 15481(a).168

6.  Uniform Vote Definition

Each state was required to adopt uniform 
and nondiscriminatory standards that 
defined what constitutes a vote and what 

163 Id. For example, the Springdale, Arkansas special census reported an Hispanic population of 33%–double 
the number reported in the 2000 census. See Charlie Morasch, Springdale: City’s Hispanic tally doubles, 
ARKANSAS DEMOCRAT- GAZETTE (NW Arkansas Edition) April 15, 2006, available at http://www.nwanews.com/adg/
News/151845/. Springdale also is reported to have the largest Marshallese community in the United States–
which may raise future Section 203 compliance issues. See Richard Dean Prudenti, Islanders Honor Their 
Independence, THE MORNING NEWS, May 28, 2006, available at http://www.nwaonline.net/articles/2006/05/28/news/
01azmarshallese.prt.
164 This information was confirmed by the Chief of the Census Redistricting Data Office in a June 12, 2006 
telephone conversation with this author. Special census data cannot be used for language accessibility 
determinations because a special census uses the short form for data collection and the regular long data form is 
needed for census determinations. Beginning in 2006, the U.S. Census Bureau will use the American Community 
Survey which will allow the accumulation of data in five year blocks and reporting cycles–allowing for more 
frequent language determination rulings.  
165 Id. Coverage determinations are made following each decennial census. See Department of Commerce, Bureau 
of Census, Voting Rights Act Amendments of 1992, Determinations Under Section 203, available at http://www.
usdoj.gov.crt.voting.sec_203/203_notice.pdf. Section 203 coverage determinations were last announced by the 
Director of the Census Bureau and published at 67 Fed. Reg. 48871-48877 (July 26, 2002). The entire states of 
California, New Mexico, and Texas were included. Counties, townships or cities within the following states also 
were listed: Alaska, Arizona, Colorado, Connecticut, Florida, Hawaii, Idaho, Illinois, Kansas, Louisiana, Maryland, 
Massachusetts, Michigan, Mississippi, Montana, Nebraska, Nevada, New Jersey, New Mexico, New York, North 
Dakota, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Dakota, Utah and Washington. The bilingual 
voting materials requirements are set to expire in August 6, 2007. Id.
166 See Section 3.2.1 of the Voting Systems Standards set by the Federal Election Commission for those 
standards in effect when HAVA was signed into law on October 29, 2002, available at http://www.fec.gov/agenda/
agendas2001/mtgdoc01-62/v2/v2s3.htm.
167 This RFP is entitled “A Request For Proposals For A Help America Vote Act Compliant Voting System,” July 
11, 2005, at 57, available at http://www.sos.arkansas.gov/elections/elections_pdfs/vs_rfp_7_14_2005.pdf.
168 “Request for Proposals, Amendment 1,” July 28, 2005, at 2-3, available at http://www.sos.arkansas.gov/
elections/elections_pdfs/vs_rfp_amendment1_072805.pdf. 
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will be counted as a vote for each category of 
voting system used in the State. (301(a)(6), 
42 U.S.C. § 15481(a)(6))

The Arkansas State Board of Election 
Commissioners issued a small booklet 
entitled “Rules and Regulations For Voter 
Intent” in April 2002. This pre-HAVA 
publication gave detailed written instructions 
and illustrations as to when votes would and 
would not be  counted for each type of voting 
system – paper ballots, punch card ballots, 
direct recording electronic devices, and lever 
voting machines.169 

B.  Provisional Voting and Voting 
      Information ( Title III, Section
      302, 42 U.S.C. § 15482) 

This HAVA section requires states to offer 
conditional or provisional ballots to voters 
who come to the polls and find that either 
their name is not on the official list of eligible 
voters, or when an election official asserts 
a voter is not eligible to vote. HAVA also 
requires that a voter be provided with free 
access to written information as to whether a 
voter’s provisional ballot was counted, and if 
not counted, the reason why. 

Although provisional ballots were in 
force for the 2004 United States presidential 
election,170 provisional ballot litigation 
erupted well before the November election.171 

Early election returns indicated that 
provisional ballots from Ohio might be a 
determinant in the presidential outcome; 
however, the substantial George Bush lead 
made provisional ballots a non-issue.172 

1.  Provisional Voting Require- 
    ments (Section 302(a), 42 U.S.C.

     § 15482(a)) 

a)  Voters must be notified at polling 
places of the provisional ballot option. 
(302(a)(1), 42 U.S.C. § 15482(a)(1))

 b)  Voters sign a written affirmation 
that he or she is a registered voter and eligible 
to vote in the election. (302(a)(2), 42 U.S.C.      
§ 15482(a)(2))

c)  Ballots are transmitted to local 
elections officials for verification. (302(a)(3), 
42 U.S.C. § 15482(a)(3))

d)  Ballots are counted if verified. 
(302(a)(4), 42 U.S.C. § 15482(a)(4))

e)  A free access system is provided 
whereby voters can discover whether their 
votes were counted, and if not, the reason 
why not. 302(a)(5), 42 U.S.C. § 15482(a)(5))

169 This 11 page pamphlet also contained election law definitions and specific citations to the Arkansas Code 
Annotated, and is available at http://www.sos.arkansas.gov/elections/elections_pdfs/register/april_2002/108.00.02-
003.pdf.
170 FINAL REPORT OF THE 2004 ELECTION DAY SURVEY, available at http://www.eac.gov/election_survey_2004/pdf/
EDS-Full_Report_wTables.pdf, was submitted to the EAC by Kimball Brace on September 27, 2005. This report 
indicates that nationwide, 1,901,591 provisional ballots were cast and 1,225, 915 were counted, Id. at 6-5. See 
section VI of this report for additional provisional voting statistics.
171 See a November 2004 Brennan Center For Justice at NYU School of Law report entitled, Summary of Litigation 
Concerning Provisional Ballots in the 2004 Elections, for a discussion of litigation in Ohio, Michigan, Florida, 
Iowa, Missouri, New Mexico, Colorado, Rhode Island and Washington, available at http://www.brennancenter.org/
programs/downloads/HAVA/provisional_ballot_litigation_list_v6.pdf.
172 After all the provisional ballots were counted in Ohio, Bush still won that state by over 118,000 votes and 
the national election by 3,012,497 votes. See Federal Election Commission, Federal Elections 2004, May 2005, 
available at http://www.fec.gov/pubrec/fe2004/federalelections2004.pdf.
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Arkansas has followed the specific HAVA 
language for these provisional ballot voting 
requirements at Ark. Code Ann. § 7-5-306 
(b)(1)(2)(3) and (4)(A).

In November 2004, there were 7,675 
provisional ballots for president cast in 
Arkansas. 3,606 of these ballots (48%) were 
counted.173 By comparison, Maine reportedly 
counted 100% of the provisional ballots cast 
in that state, while Delaware counted just 
6.3%.174 

2.  Voting Information  Require- 
    ments (Section 302(b), 42 U.S.C.  
    § 5482(b)(1))

In order to ensure uniformity in the 
administration of election laws, HAVA 
requires that voting information be publically 
posted at each polling place on election day.

a)  Public posting of voting information 
is required on election day, (302(b)(1), 42 
U.S.C. § 15482(b)(1))

b) A sample version of the ballot 
is to be exhibited. (302(b)(2)(A), 42 U.S.C.
§ 15482(b)(2)(A))

c)  The election date and hours must 
be publically posted. (302(b)(2)(B), 42 U.S.C. 
§ 15482(b)(2)(B))

d)  Voting  instructions should be post-
ed. (302(b)(2)(C), 42 U.S.C. § 15482(b)(2)(C))

e)  Instructions for mail-in registrants 
and first time voters must be available. 
(302(b)(2)(D), 42 U.S.C. § 15482(b)(2)(D))

f)  General voting rights information, 
including information on provisional voting 
and complaint procedures, should be posted. 
(302(b)(2)(F), 42 U.S.C. § 15482(b)(2)(F))

 
g) Laws dealing with acts of fraud 

and misrepresentation must be posted. 
(302(b)(2)(F), 42 U.S.C. § 15482(b)(2)(F))

 Arkansas Code Annotated § 7-5-202(a)(1-
5) and 7-5-202(c)(1-5) embodies all of the 
public notice information required by Section 
302 of HAVA.

C.  Computerized Statewide Voter
      Registration List Requirements
      and Requirements For Voters
      Who Register By Mail (Title III,
      Section 303)

HAVA gave states until January 1, 2006 
to implement a statewide voter registration 
database.175 However, many states struggled 
to implement these statewide voter registra-
tion lists.176 Thirty-eight states, including 
Arkansas, have decided to implement a state-
wide voter registration database/list that can 

173 Supra note 170 at 6-14. 
174 Id. at 6-7.
175 In an April 21, 2005 survey summary the National Association of Secretaries of State (NASS) indicated that 
97% of states surveyed would have HAVA-compliant databases in place by that deadline, available at http://www.
nass.org/Survey%20Summary%20-%20States%27%20HAVA%20Progress.pdf. 
176 A December 21, 2005 NASS survey summary stated that 11 states would not have their databases in place by 
January 1, 2006, available at http://www.nass.org/HAVA%20Implementation%20Summary.pdf.
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be termed a top-down model – where a cen-
tralized state office establishes criteria to be 
used throughout all state jurisdictions.177 The 
statewide voter registration list requirement 
could be eliminated by enacting a federal uni-
versal voter registration law.178 One unintend-
ed consequence tied to HAVA has been the 
controversy surrounding voter identification 
requirements. Within the past year, Georgia 
and Indiana have enacted photo identifica-
tion bills,179 and Missouri is poised to do the 
same, as the debate between stifling fraud 
and impairing voters is waged.180 While some 
have voiced the concern that the proposed 
Missouri law might disenfranchise elderly or 
disabled voters,181 Missouri Governor Matt 
Blunt has termed these criticisms of the pho-
to ID requirement “exaggerated.”182 Arkansas 
officially does not have a voter photo identi-
fication requirement for repeat voters,183 but 
those who vote are routinely asked for their 
driver’s license by poll workers, and Arkansas 
newspapers continue to remind voters that a 
photo ID is required to vote.184 

1.  Computerized Statewide Voter 
     Registration List Requirements 
     (Section 303)

a)  Implementation, 303(a),
     42 U.S.C. § 15482(a)(1))

“Each state shall implement, in a uniform 
and nondiscriminatory manner, a single, 
uniform, official, centralized, interactive 
computerized statewide voter registration 
list defined, maintained, and administered 
at the State level that contains the name 
and registration information of every legally 
registered voter in the State and assigns a 
unique identifier to each legally registered 
voter in the State . . . .”

b)  Regular Computerized List Main-
tenance. (303(a)(2), 42 U.S.C. § 15482(a)(1))

c)  Technology Security of  Computer-
ized List. (303(a)(3), 42 U.S.C. § 15482(a)(1))

d)  Verification of Voter Registration 
Information. (303(a)(5), 42 U.S.C.  § 15482(a)(1))

177 Electionline.org, Briefing: Assorted Rolls, Statewide Voter Registration Databases Under HAVA , at 4. North 
Dakota does not have to utilize a voter registration database since that state does not have a voter registration 
requirement, at 21, available at http://www.electionline.org/Portals/1/AssortedRolls.Accessible.doc. 
178 See Richard Hasen, “Beyond the Margin of Litigation: Reforming Election Administration to Avoid Electoral 
Meltdown,” 62 WASH. & LEE L. REV. 937, 969 (2005), for a discussion of this reform proposal.
179 Equal Vote Blog-Dan Tokaji, http://moritzlaw.osu.edu/blogs/tokaji/2005/06/back-in-saddle.html (June 13, 2005, 
10:30 EST).
180 Tim Hoover and Kevin Murphy, Missouri Spilt Over Photo ID Mandate, KANSAS CITY STAR, May 16, 2006, 
available at http://www.kansascity.com/mld/kansascity/news/local/14587927.htm. 
181 Missouri Secretary of State, Robin Carnahan, has leveled this charge. See her letter to Governor Matt Blunt, 
dated May 11, 2006, available at http://www.sos.mo.gov/img/05-31-06_Gov_Blunt_letter.pdf.
182 See Governor Blunt’s response to Secretary of State Carnahan dated May 12, 2006, available at http://www.
ac4vr.com/app/library/SB1014letter.pdf. 
183 See ARK. CODE ANN. § 7-5-305(a)(8)(A) (2005) which indicates that a copy of a utility bill, bank statement, 
government check, paycheck, or other governmental document that shows the name and address of the voter may 
be used. 
184 MORNING NEWS, May 23, 2006, at 3A.
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Arkansas voter registration requirements, 
as found in Ark. Const. amend. 51, § 7, mirror 
HAVA Section 303(a) requirements regarding 
a computerized statewide voter registration 
list.185

The Arkansas Secretary of State’s office 
maintained a voter registration list for a 
decade prior to the enactment of HAVA. All 
counties utilized the same voter registration 
software, but the process by which this 
information could be shared via the Internet 
between counties, the Secretary of State’s 
office, and the Department of Motor Vehicles 
lacked many of the features required by 
HAVA.186

The State of Arkansas started imple-
menting an upgraded statewide voter-
registration system in July 2005. The Arkansas 
database was built by Election Systems and 
Software (ES & S) and was “functional” by 
December 2005.187 The Arkansas registration 
list now receives uploads/downloads from the 
Office of Driver Services, State Department of 
Health, and the Arkansas Crime Information 
Center.188 Early registration database testing 
indicates that counties have removed 3,835 
dead voters, 1,299 convicted felons, and over 
20,000 duplicate voters from Arkansas voter 
registration lists.189

2.  Requirements of Voters Who 
     Register By Mail (Section 303)

“Voters who register to vote for the first 
time by mail, and who have not previously 
voted in a federal election in the state, must 
provide either a copy of certain identification 
documents when they register or show such 
identification . . . .”190 

a)  First time voters must present 
a current and valid photo identification 
or present a current utility bill, bank 
statement, government check, paycheck, or 
other government document that shows the 
name and address of the voter (303(b)(2)(A), 
42 U.S.C. § 15482(a)(1)). Arkansas Code 
Annotated § 7-5-201(d)(1),(d)(1)(A) matches 
this requirement.

b)  Fail-safe voting (casting a 
provisional ballot) is provided for a voter who 
is required to show photo identification or 
proof of residency but cannot. (303(b)(2)(B), 
42 U.S.C. § 15482(a)(1))

Arkansas law refers to “fail-safe” voting 
in several statutory sections.191 Arkansas 
Constitution amendment 51, § 13 refers to 
what is the spirit of this HAVA provision in 
this way: “[i]f a voter presents himself at a 

185 The Arkansas General Assembly is authorized to amend voter registration provisions per ARK. CONST. amend. 
51, § 19. 
186 Arkansas Plan, supra note 114, at 6.
187 Request For Proposals went out in October 2004, and ES & S was awarded the contract in January 2005. 
“A Request For Proposals For A Statewide, Help America Vote Act Compliant, Voter Registration and Election 
Management System,” as amended Oct. 22, 2004, is available at: http://www.sos.arkansas.gov/elections/hava/vr-
rfp_ark.pdf.
188 Supra note 177, at 15. 
189 Daniel Nasaw, 20,054 on voter list more than once, ARKANSAS DEMOCRAT-GAZETTE (NW Arkansas Edition), June 9, 
2006, at 1A.
190 Best Practices Toolkit, supra note 88, at 56.
191 See ARK. CODE ANN. § 7-1-101(11), § 7-5-211(a)(2)(G), § 7-5-302(b)(1) (2005).
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polling place on the date of an election but no 
record of his voter registration can be located 
by the judges of the election on the precinct 
voter registration list, such voter shall be 
permitted to vote only under the conditions 
set forth in § 7-5-306 or § 7-7-308.” Section 
7-5-306(b)(2) states that an “individual 
shall be permitted to cast a provisional 
ballot at that polling place . . . .” Provisional 
voting in Arkansas, however, requires 
that a voter registration status be verified 
before the certification of the election.192 

c)  Identification requirements do not 
apply if a voter is entitled to vote under the 
Uniformed and Overseas Citizens Absentee 
Voting Act or the Voting Accessibility for the 
Elderly and Handicapped Act, 303(b)(3)(C), 
42 U.S.C. § 15482(a)(1))

Arkansas Code Annotated § 7-5-
201(d)(2)(B) and § 7-5-201(d)(2)(C) notes that 
Arkansas has waived the specific identifica-
tion requirements according to HAVA guide-
lines.

d)  The mail registration form 
developed under the National Voter 
Registration Act of 1993 shall include these 
questions:

(1) “Are you a citizen of the USA?’ 
(303(b)(4)(A)(I), 42 U.S.C. § 15482(a)(1))

Arkansas Constitution amendment 51,       
§ 6(a)(6)(A) also asks if the voter is a resident 
of Arkansas.

(2)  “Will you be 18 years of age on 
or before election day?” (303(b)(4)(A) (ii), 42 
U.S.C. § 15482(a)(1))

The language in Ark. Const. amend. 51, 
§ 6(a)(6)(B) is the same. In addition, Arkansas 
includes questions dealing with mental com-
petency193 and felony status.194

(3)  “If you checked ‘no’ in response 
to either of these questions, do not complete 
this form.” (303(b)(4)(A)(iii), 42 U.S.C. 
§ 15482(a)(1))

Identical language is found at Ark. Const. 
amend. 51, § 6 (a)(7)(A).

(4)  The form contains a statement 
that if the voter is registering by mail and for 
the first time, identification or proof of resi-
dence must be provided to avoid requirements 
at the time of voting. (303(b)(4)(A)(iv), 42 
U.S.C. § 15482(a)(1)) 

Arkansas Constitution amendment 51,      
§ 6 (a)(7)(C) wording reflects this statement.

(5)  If the applicant fails to answer 
the question “[a]re you a citizen of the USA?,” 
the applicant must be notified and allowed to 
complete the form, (303(b)(4)(B), 42 U.S.C. 
§ 15482(a)(1))

Arkansas Constitution amendment 51, 
§ 6 (8) expands on this criteria by requiring 
answers to all questions asked in Ark. Const. 
amend. 51 § 6 (a)(6)(A-E). In addition, an 
applicant must be provided with notice that a 
registration form is incomplete, and be given 
the opportunity to complete the registration 
application form.

192 ARK. CODE ANN. § 7-5-306(b)(3) (2005).
193 ARK. CONST. amend. 51, § 6 (a)(6)(C).
194 ARK. CONST. amend. 51, § 6 (a)(6)(D).
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 D.  Methods of Compliance (Title 
              III, Section 305, 42 U.S.C.
              § 15485)

Specific choices on methods of complying 
with the requirements of this title shall be 
left to the discretion of the State. This aspect 
of HAVA was made perfectly clear when 
Representative Bob Ney brought the bill to 
the floor of the House of Representatives on 
October 10, 2002:

I want to stress that the name of the 
commission, the Election Assistance 
Commission, is not an accident. The 
commission’s purpose is to assist States 
with solving their problems. It is not 
meant and does not have the power 
to dictate to States how to run their 
elections. This will not be a bill where 
Washington, D.C. turns around and 
says, this is the way you do it. It will 
not have rulemaking authority. The 
fundamental premise of the legislation 
on the commission was to have no 
rulemaking authority, and it cannot 
impose its will on the States.195 

Arkansas, along with most other states, 
has taken this language to mean that states 
can exercise a degree of autonomy and 
creativity in implementing Title III of the 
Help America Vote Act 2002.

E.  Enforcement (Title IV, 42 U.S.C.
      § 15511)

The Attorney General may bring a civil 
action against any State or jurisdiction in an 
appropriate United States District Court . . . to 
carry out the uniform and nondiscriminatory 
election technology and administration 
requirements under HAVA Sections 301, 302, 
and 303.196

F.  Voting Rights of Military and 
     Overseas Voters (Title VII,
     Section 702, 42 U.S.C. § 1973ff-1)

“Each state shall designate a single office 
which shall be responsible for providing 
information regarding voter registration and 
procedures and absentee ballot procedures to 
be used by absent uniformed services voters 
and overseas voters with respect to elections 
for Federal office . . . .”

Arkansas designated the Secretary of 
State’s office as the office that would process 
applications, ballots and report information 
for overseas absentee ballots.197 Part of this 
reporting function includes reporting the total 
number of overseas absentee ballots sent and 
returned.198

195 148 CONG. REC. H7838, 107th Cong. (2002).
196 42 U.S.C. §§ 15481-15483 (Supp. II 2002).
197 See the Arkansas Secretary of State’s PowerPoint presentation–Help America Vote Act: Requirements and 
Implementation Plan, available at http://www.sos.arkansas.gov/elections/hava/HAVA2.ppt
198 Section 703, 42 U.S.C. 1973ff-1 (Supp. II 2002).
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V.  2005 HAVA Impact Events

In 2005, Arkansas made several significant 
election law decisions that would eventually 
impact the 2006 election cycle. In January, 
Secretary of State Charlie Daniels awarded 
the Arkansas centralized voter registration 
system to Election Systems & Software of 
Omaha, Nebraska, at a cost of nearly $5 
million.199 By the end of July 2005, Request 
For Proposals for a Help America Vote Act 
Compliant Voting System was distributed.200 
Finally, on November 1, 2005, Secretary of 
State Daniels, tapped Election Systems & 
Software to provide Arkansas with over $15 
million in voting equipment. He emphasized 
the proven record of quality and service that 
Election Systems and Software had in the 
state.201

 
VI.  May 2006 Early Preferential 
       Primary Election Voting 202

There were reports in Arkansas 
newspapers and on the Internet that 

implementing HAVA election requirements 
in time for early voting slated to begin May 
8, 2006, might not be such a smooth ride.203 
On April 26, 2006, Pulaski County Director 
of Elections, Sue Inman, said, “[t]he scary 
thing that I see is this programming being 
incomplete. We don’t know if there are any 
errors in the programming. I could go on faith 
that the vendor says it will work. That’s the 
most distressing thing.”204

By the end of April, the Sebastian County 
Election Commission decided to continue 
to use their optical-scan voting devices and 
forgo the new touch-screen voting machines. 
“It’s just been one misfire after another,” 
said Sebastian County Election Coordinator, 
Jerry Huff.205 At about the same time, the 
Jefferson County Election Commission voted 
to continue to use that county’s old lever 
machines through the primary election.206 
Jefferson County Election Commission 
Chairman, Trey Ashcraft said, “With early 
voting beginning [Monday] May 8, ES & S 
hasn’t provided us with many essential and 
critical tools necessary to us to conduct the 

199 Press Release, Arkansas Secretary of State, Secretary of State to Award Contract for Centralized Voter 
Registration System (Jan. 10, 2005), available at http://www.sos.arkansas.gov/news/pr/2005/011005.html. The 
PowerProfile voter registration system is known in Arkansas as Network of Voters in Arkansas or (NOVA). 
200 The original RFP was dated July 11, 2005 and a subsequent amended RFP was dated July 28, 2005. See supra 
notes 167-168.
201 Press Release, Arkansas Secretary of State, Secretary of State Names ES & S State’s Voting Equipment 
Vendor (Nov. 1, 2005), available at http://www.sos.arkansas.gov/news/pr/2005/11012005.html. Arkansas counties 
can choose among four ES & S products: Model 100 Precinct Ballot Counter, Model 650 Central Ballot Counter, 
iVotronic Touch Screen Voting System, and iVotronic ADA Touch Screen System.
202 Arkansas terms what most states call a primary election the preferential primary. What other states refer to as 
a run-off primary, Arkansas calls the general primary. 
203 In late April, one anonymous blogger wrote: “They are still short 20 some odd machines in Pulaski County 
alone. However, the machines cannot operate without the software that instructs them. ES & S did not ship 
the software. So, the ‘good fit for AR’ machines are now worthless paperweights.” See posting of Am I Wrong? to 
Arkansas Blog, http://www.arktimes.com/blogs/arkansasblog/2006/04/hear-the-news.aspx (Apr. 26, 2006, 8:58 
CST). 
204 Jill Zeman, Pulaski County Leaders Worry About Untested Voting Machines, THE MORNING NEWS, April 26, 2006, 
at 13A. 
205 Andrew DeMillo, Officials Ready For Election, THE MORNING NEWS, April 29, 2006 at 7A. 
206 Rick Joslin, Touch-Screen Machines Won’t Make Election Debut, in the online edition of the PINE BLUFF 
COMMERCIAL, May 2, 2006 at http://www.pbcommercial.com/, reported that “the Jefferson County election 
Commission voted unanimously Monday afternoon [May 1st] to instead use the county’s old lever machines.” 
Later, Charlotte Munson, deputy Jefferson County clerk, expressed her opinion that lever machines were “very 
reliable.” See Jill Zeman, All Counties But Jefferson Get Electronic Voting, THE MORNING NEWS, May 17, 2006 at 1A.
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election . . . . ”207 Ashcraft said that as of May 
8, “ES & S had not provided the commission 
with ballots, earphones and flash cards.”208

During early preferential primary voting, 
it appeared that several more counties might 
announce their intention to defect from com-
plying with HAVA requirements.209 In re-
sponse, Arkansas Secretary of State, Charlie 
Daniels, made a May 2, 2006, announcement 
that affected the majority of Arkansas’s coun-
ties: 

 I made the decision today to limit the 
use of electronic voting for the early 
voting period because it became clear 
that our voting system vendor, Election 
Systems and Software, could not 
complete programming and testing of 
the electronic ballots in sufficient time 
for use next Monday to ensure accurate 
elections. I have recommended to our 
counties to utilize electronic voting 
ONLY if there is sufficient time to test 
the ballots before use in an election
 . . . . Come May 23, counties in 
Arkansas WILL be using electronic 
voting according to plan. All polling 
sites in Arkansas will have at least one 

electronic voting machine available 
to voters with disabilities, and many 
counties will be using a full system of 
electronic voting at the polling site. 
So, the plans that we have discussed 
with our counties for the May 23 
primary remain firmly in place, and 
I want to be very clear about that
. . . . We anticipate that ALL counties who 
switched from punch cards and lever 
machines, regardless of congressional 
district, will also have electronic units 
available for early voting, and we will 
work with the counties individually if 
that does not materialize.210

Mark Kelley, ES & S regional account 
manager, responded to the comments of 
Secretary Daniels about limiting electronic 
early voting by saying: “[w]e regret any delay 
in preparing new voting equipment for the 
primary election. We all have underestimated 
the effect this major change [in federal law] 
would have on the way we prepare for and 
conduct elections.”211 A week later, Secretary 
Daniels issued a press release in which he 
said,

 

207Joslin, supra note 206.  
208Id. 
209Persuading Arkansas counties to comply with any election law is tricky, and county compliance with HAVA 
requirements is problematic at best. Even though the State Board of Election Commissioners is charged with the 
responsibility under ARK. CODE ANN. § 7-4-101(f)(5)(2005) to “formulate, adopt, and promulgate all necessary rules 
and regulations to assure even and consistent application of voter registration laws and fair and orderly election 
procedures,” and under ARK. CODE ANN. § 7-7-201(b)(1) (2005) is granted “the primary responsibility for conducting 
political party primaries in this state,” the Board has opted to let counties do their own thing. ARK. CODE ANN. § 
7-7-201(b)(2) (2005) does read that “[w]ithin each county, the political party primary election shall be conducted 
by the county board of election commissioners under the direction of the state board.” The “under the direction of 
the state board” seems to have been lost on Arkansas election officials. Although the secretary of state has been 
designated the “Chief Election Official” for HAVA purposes, he has no real executive authority when it comes to 
administering or overseeing Arkansas elections. All that the secretary of state can hope to do is to “coordinate” 
state election law activities and serve as a target for DOJ and HAVA compliance issues. These observations were 
voiced in a telephone conversation with a secretary of state representative and this author on June 15, 2006.
210Press Release, Arkansas Secretary of State, Secretary of State Announces Contingency Plan for Early Voting 
Sites (May 2, 2006), available at http://www.sos.arkansas.gov/news/pr/2006/05022006.html.
211 Daniel Nasaw, 64 Counties get word: Dust off paper ballots, ARKANSAS DEMOCRAT-GAZETTE (NW Arkansas 
Edition), May 3, 2006 at 14A. 
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[m]y office is monitoring the situation 
with ES & S very closely. The company 
only recently assigned additional 
resources to Arkansas to help with 
early voting, and they appear to 
have made some progress over the 
weekend. But their efforts to resolve 
early voting issues in our counties are 
far from satisfactory. We continue to 
demand the company’s close attention 
to and resolution of any issues that 
would complicate early voting for our 
counties.212

Ballot proofing problems led the Pope 
County Election Commission to vote May 
8, 2006, “to end its dealings with Election 
Systems and Software and print its own 
ballots. Workers will hand-count all the ballots 
cast in that county for this election.”213

When it became obvious that only a few 
Arkansas counties would have electronic 
voting machines up and running for early 
primary voting, as required by the Help 
America Vote Act, attention turned to 
possible federal sanctions. Tim Humphries, 
general counsel for the secretary of state’s 

office, said “the state has kept the federal 
government updated on the situation with the 
voting machines.”214 Humphries commented 
that he “couldn’t predict what steps, if any, 
the Justice Department may take against 
the state.”215 A U.S. Justice Department 
spokesman, Eric Holland added, “[w]e are 
evaluating every state and county in regard 
to HAVA. In conclusion of that evaluation, 
we’ll determine what actions should be 
taken.”216 Later, the Department of Justice 
announced that it would monitor the May 23, 
2006 primary election in Pulaski County.217 
Regardless of possible federal law violations, 
Arkansas Code Annotated § 7-5-515218 was 
called into question when counties were not 
able to get electronic voting machines tested 
five days prior to the start of early voting.

VII.  The May 26, 2006 Preferential
         Primary Election

Arkansas compliance with HAVA 
requirements next shifted to the primary 
election itself. It was widely reported that 
Desha,219 Jefferson, Stone,220 and Sebastian 
counties had chosen not to use any electronic 

212 Press Release, Arkansas Secretary of State, Secretary of State Issues Update on Early Voting Status ( May 9, 
2006), available at http://www.sos.arkansas.gov/news/pr/2006/05082006.html.
213 Daniel Nasaw, Ballot, equipment problems pop up as early voting starts, THE ARKANSAS DEMOCRAT-GAZETTE (NW 
Arkansas Edition), May 9, 2006, at 1A. 
214 Andrew Demillo, Voters Head to Polls Early, THE MORNING NEWS, May 9, 2006, at 9A. 
215 Id. 
216 Id.
217 The Department of Justice has authority to monitor this election pursuant to a consent decree entered on April 
19, 2004, in U.S. v. Pulaski County, et. al., to resolve the Department’s allegations that the county had violated 
the National Voter Registration Act. See Press Release, Department of Justice, Justice Department to Monitor 
Election in Arkansas (May 22, 2006), available at http://www.usdoj.gov/opa/pr/2006/May/06_crt_319.html.
218 This law requires that the machines be tested at least 5 days prior to an election in order to ascertain that the 
voting system will correctly count the votes cast.
219 Andrew DeMillo, State Scrambles To Ready Machines, THE MORNING NEWS, May 23, 2006 at 7A. On May 23, 
2006, Bill Conway, Chairman of the Desha County Election Commission, said: “We thought since nothing arrived 
in time and everything was in a state of confusion, we’d use the old-fashioned lever machines.... Elections have to 
be run on a certainty, not a hope and a prayer.” Id.
220 Stone County election commissioners decided Monday morning [May 22nd] to rely only on paper ballots because 
not all of the software needed for the electronic machines arrived. Election Commission Chairman Bob Turner said 
the touchscreen machines arrived in the county late last week. “We were going to try and rush through a test this 
morning, but [the software] just didn’t come in,” Turner said. “We had to go ahead and get these precincts up and 
running.” Id.
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touch-screen voting machines for the primary 
election.221 Tim Humphries, the general 
counsel for the Arkansas Secretary of State’s 
office, offered this advice: “[a]ny county that 
calls and suggests to us that they’re not going 
to use the machines, we’ve informed them 
about what state law and federal law requires 
. . . . There have been some counties – it’s going 
to be close getting them ready.”222 At the same 
time, Mr. Humphries seemed to provide the 
counties with some non-compliance excuses 
in a memo sent to county election officials. He 
is reported to have written: “[w]e are aware 
that the process of programming the ballot 
for the election has been shot through with 
errors, and that communications between 
the vendor and the counties has been sketchy 
to nonexistent.”223 The nine counties which 
received this memo included: Arkansas, 
Bradley, Desha, Drew, Izard, Jackson, 
Jefferson, Phillips and Pope.224 

As Arkansas primary election day voting 
unfolded, the Secretary of State issued several 
cautiously optimistic appraisals:  

May 23rd, 9:00 a.m. Deputy Secretary of 
State, Janet Harris, said, “[t]he things we’ve 
heard about are isolated and what you might 
expect with new technology.”225 

May 23rd, 3:00 p.m. Secretary of State, 
Charlie Daniels stated: “[o]verall, it’s been 
going rather smoothly today . . . . From 

a technical perspective, the new voting 
equipment is performing remarkably 
well.”226

May 23rd, 8:30 p.m. Secretary of State, 
Charlie Daniels observed: 
 

[n]ow getting ready for the Election 
today was a painful process at best for 
our local and state election officials. 
We experienced delays getting 
everything ready for early voting, and 
we understand that county officials 
were frustrated with the process, as 
we were. Unfortunately four counties 
opted not to use the new system 
according to our original plan . . . . The 
isolated problems we saw today were 
actually very typical for Election Day 
and were very minor considering the 
scope of the changes we’ve made.227

As Arkansans went to the polls on primary 
election day,228 reports from throughout the 
state began to surface about electronic voting 
equipment glitches.

Washington County Election Comm-
ission Chairman John Logan Burrow 
estimated that 40 of the county’s 
57 polling sites did not have their 
electronic machines running by the 
7:30 a.m. start of voting . . . . Burrows 

221 This information was confirmed in an Arkansas Secretary of State Press Release, Secretary of State Issues 
Election Eve Update, May 22, 2006. 
222 Andrew DeMillo, Crittenden County Scrambles To Train: Electronic Voting Equipment Delays Spoil Weekend 
For Poll Workers, THE MORNING NEWS, May 20, 2006 at 4A. 
223 Nicole Holt, Electronic Voting Machine Problems, on Fox16 web page, at http://www.fox16.com/news/local/story 
(last visited on May 20, 2006).
224 Id.
225 Press Release, Arkansas Secretary of State, Election Day Opens With Few Problems Reported (May 23, 2006), 
available at http://www.sos.arkansas.gov/news/pr/2006/05232006.html. 
226 Press Release, Arkansas Secretary of State, Voting Continues to Go Well, Focus Now on Tabulation (May 23, 
2006), available at http://www.sos.arkansas.gov/news/pr/2006/05232006-2.html.
227Press Release, Arkansas Secretary of State, Statement 8:30 p.m. Election Day Briefing (May 23, 2006), available 
at http://www.sos.arkansas.gov/news/pr/2006/05232006-3.html.
228There was about a twenty percent turnout–only about 330,000 of 1,660,000 registered voters. See Frank Fellone, 
Politics on the skids, ARKANSAS DEMOCRAT-GAZETTE, (NW Arkansas Edition), June 6, 2006 at 7B.
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added, ‘[i]t’s a daunting task to start 
them up for the first time for anybody 
. . . . It’s just like the first time you 
ever turn on your computer, and you 
discover this thing called Windows, 
and it’s more complicated than you 
ever dreamed possible.’229 

Later that night Burrows added, “I’m 
terribly dissatisfied with the process we went 
through tonight, especially in light of an old 
system that wasn’t broke but was fixed by 
federal legislation, Burrow said pointing to 
the paper ballot counting machines.”230

Jim McCarthy, Benton County election 
coordinator, said there were 17 
iVotronic, also known as the electronic 
voting machines, that poll workers did 
not know how to shut down because 
they did not receive enough training. 
He said election officials had to go back 
and check the votes on those particular 
machines. McCarthy reported that 
there were several voters who marked 
more than one box on their paper 
ballots for different races. He said in 
those cases election officials did not 
count the vote for that particular race 
if more than one box was filled.231

 It does seem difficult to reconcile not 
counting every vote, when HAVA was 
specifically implemented to rectify the type 
of overvote problem that Benton County 
encountered.

Then vote tabulation problems began to 
surface. 

 
Cleburne and Phillips counties reported 
technical problems in tabulating votes
. . . . In Lawrence county, officials 
realized they had given voters ball 
point pens and began to overwrite 
all the ballots again with felt-tipped 
markers so machines could read them 
. . . . Other counties reporting problems 
were among the state’s most populous 
– including Pulaski, Washington, 
Jefferson, Benton, and Craighead 
– plus Arkansas, Carroll, Clark, 
Howard, Independence, Pike, Polk, 
and Woodruff.”232 In Phillips County, 
“Andrew Bagley, a justice of the peace 
candidate in Phillips County, said the 
note on the courthouse door told the 
curious that tabulation of votes would 
be delayed because the vendor failed to 
supply a chip for the tabulator.233 

In Phillips County, where a series of 
technical problems cropped up this 
week, election workers were still try-
ing to extract votes from electronic 
voting machines at mid-afternoon 
Friday, said election coordinator Linda 
Broome . . . . In Lonoke County, election 
officials were still waiting for the com-
pany to provide an updated program 
that would allow the county to use a 
tabulation machine to count votes.234

 

229Michael R. Wickline, Glitches bug machine vote, ARKANSAS DEMOCRAT-GAZETTE, May 24, 2006 at 1A. 
230E-Voting Zaps Quick Totals, THE MORNING NEWS, May 24, 2006, available at http://www.nwaonline.net. 
231Id. 
232Reported on KAIT/8 Little Rock, Ark. Now must resolve voting problems in time for runoff, available at http://
www.kait8.com/Global/story.asp?S=4943001, (last visited May 24, 2006).
233Daniel Connolly, Vote Counting Delayed; Major Races Left Unsettled, THE MORNING NEWS, May 24, 2006 at 8A. 
234Connolly, supra note 128. 
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On May 24, 2006, the day after the 
primary election, Jill Friedman-Wilson, 
spokesperson for Election Systems & 
Software, said “[m]ost of the problems were 
issues that you would expect with first use 
of an equipment.”235 It seemed apparent that 
Secretary of State Charlie Daniels begged 
to differ when he announced that he had 
requested an independent review of issues 
encountered during Tuesday’s primary 
elections. InfoSENTRY Services, Inc., of 
Raleigh, N.C., will analyze the process utilized 
in the procurement, set-up, and execution 
of Tuesday’s primary elections.236 Election 
Systems & Software responded by naming 
Mac Beeson as the new project manager for 
the state.237 

Inevitably, Election Systems & Software 
told the Secretary of State that they wouldn’t 
“be able to program the roughly 2,500 
iVotronic touch-screen machines in Arkansas 
by that day [May 30, 2006.]238 According to 
Arkansas law, May 30th was supposed to have 
been the start of early voting for the June 13th 
run-off election.239 As a result of this delay, 
the Secretary of State’s office “advised county 
election officials in the 72 counties that use 
iVotronic touch-screen machines to begin 
voting as soon as possible with any voting 
method available, even though the lack of a 
touch-screen machine may violate a state law 
requiring one.”240 

Even after the touch-screen voting 
machines were reprogrammed, some 
Arkansas counties opted not to deploy them.  

In Garland County, election officials 
have decided against using the touch-
screen machines during early voting 
and for the June 13 runoff. Election 
Commission Chairman Charles Tapp 
said tabulating votes from the machines 
took too long during the primary. We’re 
just not planning on using them at all, 
Tapp said. They’re just too much of a 
headache.241 

VIII.  The General Primary Run-Off
          Election, June 13, 2006

Leading up to the June 13, 2006, general 
primary run-off election, at least eight 
counties had informed the Secretary of State’s 
office that they would not deploy their new 
election voting equipment.242 The reasons 
that most of the counties gave for failing to 
comply with state law was the same: problems 
with touchscreen machine programming. 
Pulaski County Elections Director Susan 
Inman said that she had discovered errors 
in the Election Systems & Software voting 
machine programming code, and remarked, 
“[i]n its entirety, it was wrong. I forwarded to 
them in time for the deadline I was given the 
information for the runoff.”243 Pope County 

235Id.
236Press Release, Arkansas Secretary of State, Daniels Calls For Election System Review (May 25, 2006), available 
at http://www.sos.arkansas.gov/news/pr/2006/05252006.html. Glenn Newkirk, President of Infosentry, expects to 
have the report completed by mid-July 2006.
237Daniel Nasaw, Vote results still out in 4 counties, ARKANSAS DEMOCRAT-GAZETTE, May 25, 2006 at 10A. 
238Daniel Nasaw, State’s vote total lacking Lonoke County’s results, ARKANSAS DEMOCRAT-GAZETTE (NW Arkansas 
Edition), May 27, 2006, at 6B. 
239ARK. CODE ANN. § 7-5-418 (2005) requires that early voting be available 15 days before a preferential primary or 
general election. 
240Nasaw, Supra note 238.
241Andrew DeMillo, Early Voting Up Next For Counties Still Wrapping Up Primary, THE MORNING NEWS, June 1, 
2006, at 8A. 
242Andrew DeMillo, Eight Counties Nix Touchscreen Voting, THE MORNING NEWS, June 9, 2006, at 7A. 
These counties included Desha, Garland, Jefferson, Lonoke, Phillips, Pope, Pulaski and Searcy. Cross, Stone and 
Randolph counties would later join this list.
243Id.

HAVA AND ARKANSAS ELECTION LAW REFORM

33



Election Commission Chairman Dale Brown 
stated there was not enough time to program 
the touchscreen machines. Brown told ES 
& S, “not to send them because we were not 
going to use them.”244 Lonoke County Election 
Commission Chairman, Jean McCanliss, 
commented, “[w]e’re using strictly paper. We 
did not figure that ES & S had enough time to 
get everything ready like they were supposed 
to.”245 Searcy County Clerk Wesley Smith 
replied that ES & S never sent programming 
for the touchscreen machines. He added, “I 
don’t have any ballot to put on my iVotronic. 
If ES & S can’t come across at their end of the 
deal, then I’ve got to come up with something 
else, whether it be everyone raise their hand, 
or mark it on the wall.”246 Joline Norris, 
a member of the Cross County election 
commission, summed it up: “[i]t’s not that 
we made a choice. They’re just not ready.”247 
When questioned about the counties that 
would violate election equipment standards, 
Deputy Secretary of State, Janet Harris, 
responded, “[t]hat’s the counties’ decision, it’s 
not our decision.”248 

Aside from the fact that eleven Arkansas 
counties did not meet 2006 election law 
equipment requirements, the general 
primary run-off election appeared to have run 
satisfactorily. This sentiment was reported 
in an article appearing in the Arkansas 
Democrat-Gazette on June 14, 2006: 

No major equipment malfunctions 
marred Tuesday’s runoff voting, 
ending the state’s first election season 
to make use of touch-screen voting 
machines required by new federal and 
state election equipment laws. The 
minor snarls that surfaced in several 
counties were due to poll workers’ 
unfamiliarity with the new $3,000 
touch-screen voting machines.249

State election officials also seemed satisfied 
with the general primary run-off election. “We 
would have to anticipate that there would be 
some issues with the transition to this new 
technology, but we think it’s phenomenal 
that there are only half a dozen issues,” said 
Natasha Naragon, a spokesperson for the 
secretary of state’s office.250 Later, Deputy 
Secretary of State, Janet Harris summed it 
up: “We did have some minor issues reported 
throughout the day . . . . Those issues were 
resolved very quickly and on site and we had 
a lot of good reports with success with the 
new system.”251 Harris also indicated that 
Arkansas was committed to complying with 
election laws and with ensuring that smooth 
elections were carried out.252 

Finally, Election Systems & Software 
personnel could breathe a bit easier. Following 
the preferential primary election, they had 
assigned seventy workers throughout the 

244Id.
245Daniel Nasaw, Ballot, equipment problems pop up as early voting starts, ARKANSAS DEMOCRAT-GAZETTE (NW 
Arkansas Edition), June 10, 2006, at 1A.
246Id.
247Daniel Nasaw, Voters see few runoff snarls, some confusion over gear noted, ARKANSAS DEMOCRAT-GAZETTE, June 
14, 2006, at 1B.
248Nasaw, supra note 245.
249Nasaw, supra note 247.
250Id.
251Daniel Connolly, Voting Machine Company Plans Improvements, THE MORNING NEWS, June 15, 2006, at 7A. 
252Id.
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state to assist county election officials with 
any developing problems.253 Jill Friedman-
Wilson, an ES & S representative, expressed 
satisfaction with how their election equipment 
operated, “[i]t’s very much what you’d expect 
in any election, but certainly when you’re 
getting used to new equipment.”254 

It remains to be seen whether all the kinks 
can be worked out of Arkansas HAVA and 
state election law compliance requirements. 
Only time will tell. The November 2006 
election will be the real test. 

IX.  2006 Electronic Voting Equipment
       Issues

An examination of early voting, 
preferential primary, and general primary 
run-off election problems in Arkansas in 
Spring 2006, might lead to the conclusion 

that the State of Arkansas made an unwise 
decision in selecting Election Systems & 
Software as its voting machine partner. 
Arkansas’s problems, with electronic voting, 
have already been identified. Throughout the 
country, however, ES & S equipment received 
some unfavorable press as primary elections 
got underway. iVotronic electronic tabulation 
delays were reported in Iowa,255 Texas,256 
and West Virginia;257 “zero-vote”count258 and 
broken touch screen259 problems arose in 
Pennsylvania; broken machine legs260 and 
“frozen” touch-screens261 in North Carolina, 
and electronic programming errors hampered 
voting in Indiana,262 Texas,263 and West 
Virginia.264

Were there viable alternatives for 
electronic voting equipment that the State of 
Arkansas could have selected? Diebold Inc., 
and Sequoia Pacific Voting Equipment Inc. 

253Daniel Nasaw, Panel named to review election supplier report, ARKANSAS DEMOCRAT-GAZETTE (NW Arkansas 
Edition), June 16, 2006, at 2B.
254Nasaw, supra note 246.
255Tom Shaw, Iowa ballots counted by hand Problems with electronic machines in Pottawattamie County 
could delay primary results until Thursday, OMAHA WORLD-HERALD, June 7, 2006, at 1B. The poll workers in 
Pottawattamie County had to count about 4,000 ballots by hand after preliminary results were wrong.
256E-voting continues to present problems, SAN ANTONIO EXPRESS-NEWS, March 9, 2006, at 6B. Webb and Bexar 
counties tabulated votes by hand.
257Phil Kabler, Election complaint filed: Ireland blames voting machine firm for glitches, THE CHARLESTON GAZETTE, 
May 11, 2006, at State and Regional News. Serious tabulation delays were reported in Ohio, Gilmer, Mercer, 
Upshur, Mineral and Taylor counties. 
258Mike Busco, New Voting Machines Work Well In Most Places, PITTSBURGH POST-GAZETTE, May 17, 2006, at A1. A 
printed zero-vote count must be obtained before machines can be used. More than 120 zero-vote count problems 
were reported in machines across Allegheny County. 
259Mike Wereschagin, Electronic voting debuts ‘smoothly,’ although not error-free, PITTSBURGH TRIBUNE-REVIEW, 
May 17, 2006, available at http://www.pittsburghlive.com/x/pittsburghtrib/news/election/s_454245.html. The touch 
screens on nine of the machines broke during delivery to polling places in Allegheny County.
260Veronica Gonzalez, Touch screens struggle to get a leg up over paper ballots, STAR NEWS (Wilmington, NC.), May 
3, 2006, at 1B. During installation, poll workers in Pender County broke off voting machine legs.
261Id. In New Hanover County, touch-screen machines froze-up while being assembled. 
262Lesley Stedman Weidenbener, Primary election 2006; State to probe computer problems, THE COURIER-JOURNAL 
(Louisville, KY), May 4, 2006, at 1B. Computer problems in four Southern Indian counties made determining 
winners in the primary chaotic. The Clark County Clerk said: “It’s the first time we’ve ever experienced a problem 
of this significance. It was a complete failure of a new programming system.” Id.
263John Tedesco and Mariano Castillo, Glitches get blame in Webb, SAN ANTONIO EXPRESS-NEWS, March 8, 2006, at 
11A. In Webb County equipment to upload data from electronic machines hadn’t been programmed properly.
264David Hunt, Voters trust touch screens, PITTSBURGH TRIBUNE-REVIEW, May 10, 2006, reported on problems with 
ballot counting machines. Available at http://www.pittsburghlive.com/x/pittsburghtrib/search.s_454247/html.
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were the other two major manufacturers.265 
However, the performance of the machines 
that these companies offered also was called 
into question during the 2006 primary election 
season. Diebold experienced a number of 2006 
primary election difficulties in several states 
including hacking/tampering complaints 
in California;266 programming problems in 
Mississippi267 and Michigan,268 and absentee 
vote counting delays in Ohio.269 A report 

released on June 8, 2006, from an organization 
interested in electronic voting security 
issues, also has been critical of Diebold voting 
machine equipment.270 Primary election 
difficulties with Sequoia voting equipment 
also have surfaced. Vote tabulation problems 
were reported in New Jersey271 and Illinois;272 
and broken equipment273 and training snafus 
occurred in Illinois.274 

265Nasaw, supra note 205. An Arkansas study gave a higher rating to Diebold’s voting equipment, but Election 
Systems & Software had a $2 million lower bid and got the contract. Sequoia was not even qualified to bid.
266John Glionna, Alameda County’s Paper Ballots May Cause Delays, LOS ANGELES TIMES, June 6, 2006, available at 
http://www.latimes.com/news/local/politics/cal/la-me-ballots6jun06,1,1969837.story?coll=la-news-politics-california. 
Alameda County’s Board of Supervisors scrapped 4,000 Diebold machines in March 2006 because of concerns 
about electronic voting machine vulnerability due to possible tampering. Lawsuits have been filed in New Mexico, 
Arizona and Colorado seeking to prevent the use of Diebold voting equipment.  
267Chris Joyner and Sara McAdory, Thompson wins; runoff in other races, CLARION-LEDGER, June 6, 2006, available 
at http://www.clarionledger.com/apps/pbcs.dll/article?AID=/20060606/NEWS/60606010. In Jackson County, 
officials opted out of adopting the machines in favor of paper ballots. An election official said, “We found out about 
an hour into the process that these machines were programmed incorrectly.” Id. 
268Dan Bewley, Glitch hits Barry County voting machines, Wood 8 24 Hour News 8, available at http://www.
woodtv.com. In Barry County all of ballots had to be counted by hand because of a computer program glitch which 
caused the machines to scramble the results.
269Joan Mazzolini and Grant Segall, First all-electronic election marred by problems, PLAIN DEALER (Cleveland), 
May 3, 2006, at A1. Glitches with optical scan machines caused 17,000 absentee ballots to be counted by hand. 
270Verified Voting Foundation issued a Diebold Equipment Vulnerability Summary and indicated that 27 states 
are at risk for varying degrees of electronic voting equipment security vulnerability depending on whether the 
jurisdiction has a voter-verified paper record.
271Lawrence Ragonese, County to probe vote-count delays, THE STAR-LEDGER (Newark, NJ), June 8, 2006, available 
at http://www.nj.com/printer/printer.ssf?/base/news-1/1149745274241310.xml. In Morris Township, New Jersey, 
election officials attempted to determine what had caused tabulating of election results to slow to a crawl.
272James Janega, John McCormick, and David Kidwell, New machines, poor training slowed count: Precincts 
uncounted even after Wednesday, CHICAGO TRIBUNE, March 23, 2006, at State and Regional News. “Amid a tumbling 
backlog of voting data, returns were pushed so late that many judges simply packed up their polling places late 
Tuesday or early Wednesday and went home. In confusion, county and city officials had no idea which precincts 
were accounted for and which were not, or where records of their votes were.” Id.
273John McCormick and James Janega, Voting machine woes force ballot backup,” CHICAGO TRIBUNE, March 22, 
2006, at C28. Suburban Cook County election officials reported that 10 optical scan and 15 touch-screen machines 
experienced equipment failures, and that 30-40 other machines needed repairs.
274Janega, supra note 272. “Langdon Neal, chairman of the Chicago Board of Election Commissioners, said that 
4,000 of Chicago’s 14,000 election judges attended no training and instead relied on a judge’s manual that was 
sent in the mail and was written in a complicated and confusing manner.... They just didn’t know what to do.” Id.
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A half-dozen other electronic voting equip-
ment manufacturers have made less of an 
impact on the 2006 national primary election 
scene including: eSlate (Hart InterCivic), 
AutoMARK Technical Systems (handled by 
ES & S), MicroVote General Corporation,275 
Voting Technologies International, Avante 
International Technology,276 and Liberty 
Election Systems.277 Since these companies  
have a very limited presence within jurisdic-
tions, their track record is slight and their 
equipment failures are consequently mini-
mal. However, tabulation problems were re-
ported in Spring 2006, when using eSlate,278 
AutoMark,279 and Voting Technologies 
International280 voting equipment. 

This cursory overview of electronic voting 
equipment utilized by states during the 2006 
primary election period, seems to reinforce 

the notion that Arkansas was not alone in 
confronting a whole host of voting equipment 
and voting process malfunctions. Since 
individuals build, configure, install, and 
maintain voting equipment and programs, 
there will always be some human error 
involved in the outcome. Some problems 
can be anticipated and addressed through 
adequate election worker training. But is the 
training conducted ever enough? A number 
of jurisdictions will continue to procrastinate 
and not send in voting machine programming 
changes to their electronic voting machine 
vendors in a timely manner. American citizens 
are skeptical by nature, and developing trust 
in new voting technology is not going to be 
easy.281 The reliability of the new technology 
and the potential for voting fraud will be 
around for awhile. Getting voters to pay 

275MicroVote General Corporation has existed since the 1980’s, and has installed voting equipment in a few 
counties in the states of Indiana, Iowa, Ohio, Kansas, Tennessee, North Carolina, Kentucky and Arkansas. See 
http://www.microvote.com/support.htm (last visited Jun. 19, 2006).
276Avante International Technology, a Princeton, New Jersey company, is only present in Warren County, New 
Jersey, as of June 2006. See Ellen Rosen, A Foot in the Door of the Voting Booth, NEW YORK TIMES, June 8, 2006, 
available at http://www.nytimes.com/2006/06/08/business/. 
277Id. Liberty Election Systems of Albany, New York, is focusing on New York state only. 
278Renee C. Lee, et. al., Most voters give the system a thumbs up; election officials report only some minor glitches, 
THE HOUSTON CHRONICLE, March 8, 2006, at A16. Major delays in tabulating votes were reported in Galveston, 
Brazoria, and Liberty County, Texas. See also, Anna M. Tinsley and Anthony Spangler, Vote spike blamed on 
program snafu, FORT WORTH STAR-TELEGRAM, March 9, 2006, at State and Regional News, for an account of how a 
programming error led to inflated election returns in Tarrant County, Texas. 
279Sandra Forester, Voting machine glitches slowed vote count in Canyon, THE IDAHO STATESMAN (Boise, ID), May 25, 
2006, at 6. When a program to merge results didn’t communicate with the server, a painstaking ballot counting 
effort took place in Canyon County, Idaho. AutoMARK also is a major player in North and South Dakota.
280Palladium-Item, Voting ran smoothly in Wayne County, PALLADIUM-ITEM (Richmond, IN), May 3, 2006, at 3A. 
Randolph County, Indiana had its election tabulation equipment malfunction, which left incomplete and possibly 
inaccurate vote totals. 
281A malfunctioning ballot tabulating machine, in Arkansas’s 16th senatorial district, does little to instill trust in 
new technology. Former state senator Alvin Simes of Helena-West Helena filed suit in Pulaski County Circuit 
Court on June 22, 2006. (He lost by 370 votes in a three person race for the District 16 seat on May 23, 2006.) 
Simes asked that the results of the May 23rd District 16 Democratic primary and the subsequent runoff in Phillips 
County be nullified. He claimed that 432 votes cast in Phillips County had mistakenly been counted as Republican 
primary ballots. This ballot programming error has been acknowledged by Phillips County election officials. 
However, an additional 190 votes also remain unaccounted for. While 2,011 Democratic voters signed in at the 
polls to vote on May 23rd, in Phillips County, only 1,389 Democratic ballots were actually counted. See Daniel 
Nasaw, District 16 recount sought; 432 lost votes cited in suit, ARKANSAS DEMOCRAT-GAZETTE (NW Arkansas Edition), 
June 24, 2006, at 2B. This senate race also was marred by a 100-vote counting error which occurred during the 
runoff election in St. Francis County. This mistake caused Arnell Willis to see his 28 vote lead over Jack Crumbly 
turn into a 72 vote loss. Willis has indicated that he will file a lawsuit. See Candidate to Challenge Runoff Results, 
THE MORNING NEWS, June 16, 2006, at 10A.
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attention to simple, basic election rules and 
procedures will always be a challenge.282 
Finally, intransigent election officials may 
continue to set up roadblocks and impede 
progress. Highlighting the fact that new 
electronic voting machine problems were 
nation-wide in scope, Betty Ireland, West 
Virginia Secretary of State, said, “[a]s before, 
we continue to work with the [state] Attorney 
General’s Office to assess our options. I want 
the EAC to look at what appears to be a 
massive problem on a national basis.”283 So 
now the ball is in the EAC and DOJ court. 

X.  Where Do We Head From Here?

As one scholar has put it: “The Help 
America Vote Act of 2002 signals a major 
change in the constellation of actors involved 
in the administration of elections in the 
United States. The federal role is elevated, 
but the greatest changes will likely come at 
the state level.”284 

During the past three years, the State of 
Arkansas has engaged in changing much of 
its electoral system and process.285 Statutes 
were enacted, new voting equipment was 
purchased, registration databases were 
upgraded, voter education programs were 

inaugurated, and other good-faith efforts and 
measures were made in order to comply with 
provisions of the Help America Vote Act of 
2002. Arkansas should have been satisfied 
with the election law progress that had been 
made.

Then the 2006 primary election season 
rolled around. Notwithstanding the fact that 
the Arkansas Secretary of State had promised 
that “[t]he state will provide communication, 
education, and leadership, as well as support 
. . . to ensure full compliance with HAVA 
in Arkansas,”286 the 2006 preferential and 
general primary run-off election brought to 
light several compliance issues and into focus 
a few questionable decisions.287 

“Administrability” may well be the biggest 
issue facing the Arkansas election law 
process at the present time. Administrability 
has been defined as “having a voting system 
in place that will actually work as intended, 
given the limited funds and human resources 
available to the local jurisdictions that must 
implement the technology.”288 Election law 
administrability in Arkansas will require 
statewide proactive leadership that is 
committed to educating county election 
officials and the general public about HAVA 
expectations. 

282How many voter education sessions, voter explanatory pamphlets, and voter instructional posters would it take 
to keep a voter from using a pen to write the names of write-in candidates on the screen of an ES & S electronic 
voting machine? This event happened at a Shaler, Pennsylvania precinct. See Busco, supra note 253.
283Kabler, supra note 257.
284Robert S. Montjoy, “HAVA and the States,” in ELECTION REFORM: POLITICS AND POLICY (edited by Daniel J,. 
Palazzolo and James W. Ceaser), Lexington Books: Lanham: Maryland, 2005, at 33.
285The Arkansas Secretary of State’s office has noted at its Vote Naturally website that “Arkansas is ahead of most 
of the country in making important updates in our elections.” This statement was fairly accurate. It remains to be 
seen whether Arkansas will continue to push forward with election law reforms.
286Arkansas Plan, supra note 114 at 2.
287This outcome is probably not too surprising. Perhaps, Secretary Daniels was overly optimistic in what he could 
realistically expect the state and its counties to deliver. 
288Daniel Tokaji, Voting Technology: Beyond HAVA, Beyond Paper,” Election Law@Moritz, March 14, 2006, at 
http://moritzlaw.osu.edu/electionlaw/comments/2006/060314.php. 
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The unfolding of the 2006 primary election 
has served to underline administrability 
problems in Arkansas, and has led to a general 
clamor for lengthening the time between 
segments of the primary election cycle. “The 
law, which requires election officials to offer 
early runoff voting even if the results of the 
primary election aren’t official, is outdated 
and doesn’t reflect the difficulties posed by 
new federal and state election standards,” 
said Jill Friedman-Wilson, a spokesman 
for Election Systems & Software.289 “It’s 
well past its time to be looked at,” replied 
Benton County Election Coordinator James 
McCarthy. The short deadline “puts an 
awful lot of stress and strain” on election 
workers, commissioners and ballot printers, 
he added.290 Bob Bodenhamer, Chairman 
of the Baxter County Election Commission, 
remarked: “That is a pretty tight schedule to 
make,”291 “If there were a contested election 
with some outstanding military ballots, we’d 
be in a world of hurt,” said Pulaski County 
Election Commissioner Kent Walker.292 
“The law needs to be changed. The laws are 
cramping us,” commented Saline County 
Clerk Freddy Burton.”293 Ouachita County 

Clerk Britt Williford observed that early 
voting started on time there, but he agreed 
that meeting the deadline is difficult. “There’s 
no way you can get around it, based on current 
law,” he said.294 Russell Odell, Benton County 
election commissioner, also complained of not 
having enough time to train the workers, and 
added: “[t]he state legislature failed in giving 
us the proper time frame as far as getting the 
ballots for early voting.”295 

Future Arkansas elections await. It is up 
to the Arkansas Secretary of State’s office, 
the State Board of Election Commission, and 
election officials from Arkansas’s seventy-five 
counties, to put into place a voting system 
that is fully HAVA-compliant in time for 
these elections.296 There are a number of 
Arkansas election law changes that could be 
implemented. Some of these changes involve 
fine-tuning existing election law procedures, 
and could be accomplished with only minimal 
effort and expense. Other suggested changes 
will require the attention of the General 
Assembly. In time, HAVA may prove to be the 
catalyst for significant election law reform in 
Arkansas and throughout our country.

289Daniel Nasaw, Election officials say law outdated: Runoff time frame hard to meet, ARKANSAS DEMOCRAT-GAZETTE, 
(NW Arkansas Edition), June 1, 2006, at B1.
290Id.
291Id.
292Id.
293Id.
294Daniel Nasaw, Election officials say law outdated: Runoff time frame hard to meet, ARKANSAS DEMOCRAT-GAZETTE, 
(NW Arkansas Edition), June 1, 2006, at B1.
295Supra note 230. 
296Secretary of State Charlie Daniels seems intent on getting ES & S electronic voting equipment and company 
service up to par. At a news conference on June 15, 2006, he appointed a committee to review the Infosentry report 
dealing with ES & S performance in the primary and run-off elections. “Their analysis will provide a blueprint for 
how we move forward,” Daniels said. Daniels blasted Election and Systems & Software for what he described as 
its “shockingly cavalier attitude toward managing this project. ES & S let Arkansas down. They let our election 
officials down, and they let me down. I am disappointed and frustrated over their poor performance in this state.” 
Named to the review committee were: Madison County Clerk Faron Ledbetter, president of the state Association 
of County Clerks, State Sen. Steve Faris, D-Malvern, chairman of the Senate State Agencies and Governmental 
Affairs Committee, State Rep. Jim Medley, R-Fort Smith, a member of the House City, County and Local Affairs 
Committee, Former State Rep. Sarah Agee, of Prairie Grove, who is now Gov. Mike Huckabee’s adviser on City, 
County and Local Affairs, Republican Election Commissioner Jim Gandy of Boone County, Democratic Election 
Commissioner Kent Walker of Pulaski County, and Tim Humphries, general counsel to the secretary of state’s 
office.” Nasaw, supra note 253.  
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XI.  Suggested Arkansas Election Law
      Changes

A.  Enact new legislation that gives 
the Arkansas State Board of Election 
Commissioners explicit power to oversee 
Arkansas election law.297 This step is vitally 
important in improving Arkansas election 
law, since neither the Secretary of State nor 
the State Board of Election Commissioners 
has accepted statewide responsibility for 
administering Arkansas election law.298 Let 
the Board formulate, adopt, promulgate and 
enforce all necessary rules and regulations 
to ensure that all election procedures and 
laws are administered fairly and honestly 
throughout the State of Arkansas. In lieu of 
enacting new legislation to get more State 
Board of Election Commission involvement 
in the election process, force the Board to 
“take primary responsibility for conducting 
political party primaries [and all other state 
elections] in this state” as already mandated 
by statute.299 As HAVA compliance issues 
continue to arise in Arkansas, it will become 
even more clear that statewide oversight is 
required.

 

B.  Provide more training for county 
boards of election commissioners and poll 
workers. Institute mandatory annual election 
law training for everyone who is involved 
in working at election poll sites in order to 
master the intricacies of the new technological 
changes in the election law process.300 Rather 
than the current certification process for a 
couple of persons within a county, require all 
election workers to certify that they know, 
understand, and can interpret and will 
implement Arkansas election law. 

C.  Implement quarterly voter education 
seminars within each county. These seminars 
could provide an opportunity to register new 
voters. Volunteers, who are not election law 
officials, could assist with the preparation and 
presentation of these seminars. In addition, 
an explanation of the voting processes and 
a demonstration of voting equipment could 
be given. Additional efforts need to be made 
now to reach out to racial and language 
minority groups. Sample language minority 
ballots could be prepared and used as an 
instructional tool. Interpreters should be 
present at these sessions. Arkansas does not 
need to wait until 2012 to determine whether 
a number of its counties are covered by voting 
act mandates.301 

297At the present time, all publications authored by the State Board of Election Commissioners carry this same 
language: “County election commissioners are local election officials responsible for conducting all elections in 
their respective counties.” See County Boards Of Election Commissioners Procedures Manual 6, (2006), available 
at http://www.state.ar.us/sbec/training/2006_cbec_manual.pdf.
298See note 209 for a detailed explanation about the current state-wide authority vacuum which exists in 
overseeing election law in Arkansas.
299ARK. CODE ANN. § 7-7-201(b)(1) (2005). 
300There is little doubt recent election law changes have tested the ability of an election process to cope with 
change and new technology. Touch-screen voting comes with a corresponding set of new procedures to be learned 
and mastered. It remains to be seen whether a cadre of biennial election volunteers can continue to satisfactorily 
handle poll site voting responsibilities. The president of a California voter foundation has remarked, “[w]e’re 
reaching the limit of reasonable expectations of what poll workers can do. County registrars have to grab who they 
can, and they’re reluctant to be critical since that could result in even fewer workers.” John Wildermuth, Touch-
screen voting’s steep learning curve. Rollout in 21 counties brings glitches, SAN FRANCISCO CHRONICLE, June 19, 2006, 
available at http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2006/06/19/BAG8QJGDBL1.DTL.
301See note 163 for a discussion of the current minority language situation on Washington County.

ARKANSAS LAW NOTES 2006

40



D.  Allow high school and college students 
to get more involved in assisting with the 
election process. Although some students 
already serve as election day pages,302 
this is just a first step in developing a life-
time interest in American government and 
election law. HAVA already has established 
a “Help America Vote College Program,” 
which is worthy of replication and funding.303 
Students could be invited to participate in 
county poll worker training and in voter 
education seminars. Young adults need to 
be encouraged to participate in the electoral 
process so that they will develop an early 
interest in exercising their right to vote. 

E.  Solicit voter “customer service” 
feedback regarding a voter’s experience at 
their polling site during election day. Give 
voters a customer satisfaction survey to fill 
out. Ask voters to rate how they were treated, 
what their experience felt like, and whether 
the process of voting at their poll site met their 
expectations. Perceptions really do matter. 
Use the feedback garnered as a springboard 
for improving the voting experience at each 
polling site.   

F.  Create a standing citizens advisory 
group to assist with monitoring voting election 
compliance requirements. This “watch dog” 
group would not be composed of county 
election officials or political party operatives. 
Advisory group members would serve as 
precinct observers who gather information 

about compliance matters and report their 
observations back to the county boards of 
election commissioners. The current poll 
worker election checklist could be used as a 
device for monitoring elections. If advisory 
group input was not encouraged or welcomed 
at the county level, then group feedback 
could be sent to the State Board of Election 
Commissioners.

G.  Purchase additional touch-screen 
voting machines with voter-verified paper 
audit trails for each precinct. In order to 
enhance voting security, an automatic routine 
audit on a small percentage of these machines 
should be performed at each precinct following 
an election.304 Arkansas’s current plan is to 
provide a touch-screen machine for every 250 
voters.305 This number may be adequate, but 
it is a bare minimum. Every effort should be 
made to ensure that disabled accessability 
measures are adopted and instituted. 

H.  Increase the membership of the county 
boards of election commissioners from three to 
five members. Appoint two additional members 
to the board who are not active members of 
the two major political parties,306 in order to 
bring some non-partisan flavor and diversity 
to county election activities and oversight. 
The county board of election commissioners 
could make these appointments from a list 
generated by citizens who applied for the 
position. 

302ARK. CODE ANN. §§ 7-4-116, 7-4-117(2005) allow counties to select high school and college election day pages. 
303Help America Vote Act of 2002, Sections 501, 502, 42 U.S.C. §§ 15521, 15522 (Supp. II 2002).
304There are a number of voting system security and reliability vulnerabilities that have come to light. In 
addition to the comments about “hacking” at supra note 266, see Brennan Center For Justice at NYU School of 
Law, The Machinery of Democracy: Protecting Elections In An Electronic World, June 2006, available at http://
brennancenter.org/programs/downloads/Full%20Report.pdf.
305Supra note 154. 
306The current structure, which includes the leadership of the county republican and democratic parties, does very 
little to promote public trust and confidence in the election process. This is especially true as more citizens choose 
not to affiliate with a political party.
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I.  Implement balloting method reform 
measures. First, extend instant run-off 
voting to include all Arkansas elections. This 
provision already is in place for Arkansas’s 
military voters stationed overseas.307 This 
reform would negate the need to hold costly 
and time-consuming general primary run-off 
elections. Second, consider a similar balloting 
method reform: mail-in voting. Mail-in voting 
is now being employed in a number of states.308 
The hassles and expense of administering 
time-sensitive elections are greatly reduced, 
and voter participation can be increased. The 
benefit of giving voters a longer time frame 
in which to cast an informed vote cannot 
be underestimated. A legislative committee 
could be asked to study the possibility of 
implementing this type of election balloting 
reform in Arkansas.

J.  Change the current law in order to 
lengthen the time between early voting 
and the preferential and general run-off 
primaries. If instant run-off or mail-in voting 

is not embraced by Arkansans, then it is an 
absolute imperative that the current election 
law time frame be altered. Currently, early 
voting is available for voters fifteen days before 
a preferential or general run-off primary and 
before a general election or general run-off 
election.309 The preferential primary is held on 
the Tuesday three weeks prior to the general 
primary (run-off) election.310 Early voting 
would need to occur fifteen days before the 
general primary run-off election311 or a short 
six days after the preferential primary election 
is held. Before early voting begins, ballots need 
to be tabulated, perhaps recounted, and then 
the election results certified.312 Then throw 
in the ten day delay after the first primary 
election ends while overseas and military 
ballots are arriving and being counted.313 
Finally, new ballots must be prepared and 
voting machines reprogrammed and tested314 
– all of these events occur less than a week 
following the first primary election.

 

307ARK. CODE ANN. § 7-5-406 (2005). Instant run-off voting (IRV) is described in this section of the code. The 
instructions explain that a voter indicates “his or her order of preference for each candidate for each office.” Voters 
“put the number one next to the name of the candidate who is the voter’s first choice, and the number two for the 
voter’s second choice, and so forth....” Id. Instant run-off voting is currently being used in a number of jurisdictions 
in Michigan, California, Vermont, Maryland and North Carolina. Legislation is now under consideration in Maine, 
New Mexico, New Jersey, Iowa and Massachusetts. See electionline Weekly, June 15, 2006, available at http://
www.electionline.org/Newsletters/tabid/87/ctl/Detail/mid/643/xmid/193/xmfid/3/Default.aspx. 
308Oregon moved exclusively to this method of voting in 2000. See Michael Hanmer and Michael Traugott, 
The Impact of Voting By Mail On Voter Behavior, 32 AM. POL. RES. 375 (2004), for a discussion of the Oregon 
experience. Other states, including: California, Colorado, Florida, Kansas, Minnesota, Missouri, Montana, Nevada, 
New Mexico, North Dakota, and Washington State, allow mail-in voting at one level or another. 
309ARK. CODE ANN. § 7-5-418 (2005).
310ARK. CODE ANN. § 7-7-203 (2005). 
311Id. The general primary (run-off) election is held the second Tuesday in June.
312ARK. CODE ANN. § 7-5-701(2005). Certification must occur within two to fifteen days after the election.
313See Arkansas Secretary of State Absentee Voting regulations, available at http://www.sos.arkansas.gov/
elections_voter_arkansas_absentee.html. 
314ARK. CODE ANN. § 7-5-515(c)(1) (2005). Testing must take place five days prior to the election.
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Conclusion

That Arkansas has new election law 
standards in place is a solid beginning. That 
good faith attempts have been made to comply 
with these standards is promising. That 
Arkansas election officials are well aware 
of potential voting equipment malfunctions 
is encouraging. However, the proof is in the 
pudding. The November 2006 general election 

looms dead ahead. The overarching question 
is: will Arkansas rise to the HAVA compliance 
promise? That promise is echoed in the words 
of one 55-year-old disabled woman from 
Kentucky, who when casting her ballot by 
means of a new electronic voting machine 
designed for handicapped accessibility, 
reflected, “I thought it was neat. Us people 
with disabilities have the same rights as 
everybody else.”315 

315Karen Owen, New electronic voting machines help disabled: Other voters report problems at polls, MESSENGER-
INQUIRER (Owensboro, KY), May 17, 2006, at State and Regional News.
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APPENDIX

An Updated Arkansas Election Law 
Annotation

The following material lists the changes 
made to the Arkansas statutory material on 
election law from the 2003 and 2005 legislative 
sessions to comply with the Help America 
Vote Act. Please refer to the Arkansas Code 
for a complete and current understanding of 
Arkansas election law.

Arkansas Election Law, Title 7: An 
Annotated Compilation of 2003 and 2005 
Changes

Key
[year] = notation of change in language
[+year] = addition of new language
[-year] = removal of language
Strikethrough text = removed from 

definition
Underlined text = added to definition

Title 7 Elections, Chapter 1 General 
Provisions.

 
7-1-101: Definitions [Effective January 1, 
2006].

[+ 2003] 12) “First-time voter” means 
any registered voter who has not previously 
voted in a federal election in the state.

[+2003] 16) “Party certificate” means 
a written statement or receipt signed by 
the secretary or chairman of the county 
committee or of the state committee, as 
the case may be, of the political party 
evidencing the name and title proposed to 
be used by the candidate on the ballot, the 
position the candidate seeks, payment of 
the fees, and filing of the party pledge, if 
any, required by the political party.

[+ 2005] 2) “Audit log” means an 
electronically stored record of events and 
ballot images from which election officials 

may produce a permanent paper record 
with a manual audit capacity for a voting 
system using voting machines.

[- 2005] 3) “Automatic tabulating 
equipment” means apparatus necessary 
to automatically examine and count votes 
as designated on vote cards and data 
processing machines which can be used for 
counting votes and tabulating results but 
shall not include those voting machines 
authorized under this title;

[- 2005] 4) “Candidate and issue 
labels” means the cards, paper, booklet, 
pages, or other material containing the 
names of offices and candidates and 
statements of measures to be voted on;

[2005] 9) “Electronic voting system 
vote tabulating device” means a system 
of casting votes by use of marking devices 
and tabulating votes by use of automatic 
tabulating equipment or data processing 
equipment but shall not include those 
voting machines authorized under this 
title device used to electronically scan a 
marked paper ballot for the purposes of 
tabulation.

[2005] 14) “Marking device” means 
either an apparatus in which vote cards 
are inserted and used in connection with 
a punch apparatus for piercing of vote 
cards by the voter or any approved device 
for marking a paper vote sheet ballot 
with ink or other substances which will 
enable the votes to be tabulated by means 
of automatic tabulating equipment an 
electronic vote tabulating device.

[- 2005] 26) “Vote card” means a card 
upon which the voter casts his or her votes 
by the process of punching:

[+ 2005] 25) “Voting machine” means 
either: 

A) A direct recording electronic voting 
machine that:

i) Records votes by means of a 
ballot display provided with mechanical 

ARKANSAS LAW NOTES 2006

44



or electro-optical components that may be 
actuated by the voters;

ii) Processes the data by means 
of a computer program;

iii) Records voting data and 
ballot images in internal and external 
memory components; and 

iv) Produces a tabulation of the 
voting data stored in a removable memory 
component and in a printed copy; or

B) An electronic device for marking a 
paper ballot to be electronically scanned;

26) “Voter-verified paper audit trail” 
means a contemporaneous paper record of 
a ballot printed for the voter to confirm his 
or her votes before the voter casts his or 
her ballot that:

A)  allows the voter to verify the voter 
verified paper audit trail before the casting 
of the voter’s ballot.

B)  Is not retained by the voter;
C)  Does not contain individual voter 

information;
D)  Is produced on paper that is sturdy, 

clean, and resistant to degradation; 
and

E)  Is readable in a manner that 
makes the voter’s ballot choices obvious to 
the voter without the use of computer or 
electronic code; and

27) “voting system” means 
A) The total combination of 

mechanical, electromechanical, or 
electronic equipment, including the 
software, firmware, and documentation 
required to program, control, and support 
the equipment that is used;

i)  To define ballots;
ii) To cast and count votes;
iii) To report or display election 

results; and
iv) To maintain and produce any 

audit trail information; and
B) The practices and documentation 

used to:

i) Identify system components and 
versions of components;

ii) Test the system during its 
development and maintenance;

iii) Maintain records of system 
errors and defects;

iv) Determine specific system 
changes to be made to a system after the 
initial qualification of the system; and

v) Make available any materials 
to the voter, including, but not limited to, 
notices, instructions, forms, or paper ballots.

7-1-103: Miscellaneous misdemeanor 
offenses – Penalties.

[2005] Change of language: a “Paid 
Political Advertisement” or “Paid Political 
Ad” must be clearly contained in the 
advertisement. Responsibility for placing 
the disclaimer in campaign advertisements 
will be on the person placing and the 
person publishing the material.

7-1-104: Miscellaneous felonies – 
Penalties.

[2003] Subsection 5) was split into 
two parts: paragraph 5) continues to 
make it unlawful to threaten or attempt 
to intimidate an elector, while newly 
created paragraph 6) makes it unlawful 
for any person to prevent or attempt to 
interfere with any qualified elector from 
voting at any election except in good faith 
challenges of ballots or voters according to 
law.

[-2005] Removed ‘election officials’ 
from the list of persons who can make 
good faith challenges of ballots or voters.

7-1-109: Enforcement of election laws.
[2003] Following a written complaint, 

concerning any election law violation or 
irregularity, to the county board of election 
commissioners, the written complaint 
shall be sent by the county board to the 
appropriate county clerk and prosecuting 
attorney for evaluation. 
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7-1-110: Voting information on Internet 
website.

[2003] The Secretary of State 
shall provide on its Internet website a 
mechanism to allow persons to enter his or 
her home address and retrieve information 
concerning the person’s polling location, 
precinct, State Representative, and State 
Senator: Effective July 1, 2005.

Title 7 Elections, Chapter 3 Political 
Parties.

7-3-104: County committee members.
[+2005] If only one candidate qualifies 

for a position on the county committee, 
their name is omitted from the ballot, and 
they are selected to serve as if they had 
been voted on at the primary election. 

7-3-108: Subversive parties – New parties 
– Affidavit required – Penalty.

[-2005] The word “Communist” was 
removed from the title, and language 
referring to the Communist Party, Third 
Communist International, or other foreign 
agency, political party, organization, or 
government, was removed.

[+2005] A person or party that 
advocates, assists, or engages in an act of 
terrorism will not be on the ballot, and the 
person or party must sign an affidavit that 
they do not advocate terrorism. Violation 
of any provision in this section is a Class 
A misdemeanor; the former language 
spelled out the fines and jail sentences 
possible upon conviction.  

Title 7 Elections, Chapter 4 Boards of 
Election Commissioners and Other 
Election Officers.

7-4-101: State Board of Election 
Commissioners – Members – Officers 
– Meetings.

[+ 2003] The state board will create, 
adopt, and enforce rules and regulations to 
establish uniform and nondiscriminatory 
administrative complaint procedures 
consistent with the Help America Vote 
Act. Costs to become compliant are paid 
from the fund established by the Help 
America Vote Act. If a vacancy on the 
board occurs, a successor is appointed 
within thirty days to serve the remainder 
of the unexpired term. No sanctions shall 
be imposed without the affirmative vote of 
at least four members of the board. The 
board may appoint a director who may 
hire a staff. The board will examine and 
approve of the types of voting machines 
used in any election, reimburse counties for 
election expenses for primary, statewide 
special, and nonpartisan judicial general 
elections, appoint third members to 
county boards of election commissioners, 
and certify candidate names and titles.

[2003] Change of language regarding 
appointments of board members not 
affecting applicability.

[-2003] The board no longer has 
the authority, when enforcing campaign 
finance laws, to investigate, issue a letter 
of warning, impose a fine, or adopt rules 
governing the imposition of such fines. The 
Secretary of State no longer supervises 
the daily exercise of the board director 
and staff.
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7-4-107: Duties of county board of election 
commissioners – Ballot boxes – Voting
booths – Appointment of election 
officers.

[- 2005] The county board no longer 
has to post a list of appointees of election 
officials in the county sheriff’s office, only 
in the county clerk’s office. Also, the word 
‘publish’ is removed, so the county board is 
only charged with preparing and posting 
the information, not publishing.

[2005] Language change to comport 
with new definitions, replacing ‘ballot box’ 
with ‘site.’  

[+ 2005] One election official at each 
polling site must have attended election 
training from the State Board of Election 
Commissioners within twelve months 
prior to the regularly scheduled election. 
Fifteen days following the regularly 
scheduled preferential primary, general, 
or statewide special election, each county 
election commissioner must file a State 
Board of Election Commissioner approved 
affidavit stating that they have complied 
with all of their duties.

7-4-109: Qualifications of state and 
county commissioners and other election 
officials.

[2005] Change of language from 
“member of a county board” to “election 
official.” Some language was changed 
for clarification, and “at least” two were 
added to the number of election officials 
per polling site required to attend election 
training.

[+2005] A county board of election 
commissioner is not disqualified from 
serving on the board because a candidate 
from the same political party appears on 
the ballot.

[-2005] The language that a member 
of a county board cannot be a candidate for 
any general election office while serving 
on the board was removed.

7-4-111: Compensation of board 
members.

[2005] Compensation changed from 
no more than $50 to not less than $25 per 
meeting.

7-4-112: Compensation of election 
officials. 

[2005] Compensation is now at 
the prevailing federal minimum wage, 
instead of the minimum of $7.50, for 
holding an election. Language was also 
changed for clarification without affecting 
application.

7-4-116: Election poll workers program 
for high school students.

[+2003] This code section was added 
in 2003. This section provides that the 
county board of election commissioners 
may conduct a special election day 
program for high school students. The 
pool of students is selected by the county 
board. Any student under the age of 18 is 
designated a page, while those over the 
age of 18 may be election officials. The 
program is designed to stimulate interest 
in elections and voter registration, and 
provide assistance to the elderly and voters 
with disabilities in the polling place. The 
section goes on to detail the rules for pages 
and high school election officials. 

[2005] Change of language not 
affecting the Code’s application.

HAVA APPENDIX

47



7-4-117: Election poll workers program 
for college students.

[+2003] This code section was added 
in 2003. This section provides that the 
county board of election commissioners 
may conduct an election day program for 
college students, similar to that for high 
school students. 

[2005] Change of language not 
affecting the Code’s application.

7-4-118: Complaints of election law 
violations.

[+2003] This code section, which was 
added in 2003 to incorporate changes in 
section 7-4-101, provides that the county 
board of election commissioners may 
investigate alleged violations, render 
findings, and impose disciplinary action. 
This section also details the board’s 
jurisdiction, the procedure for investigating 
a complaint and rights afforded thereto, 
the types of reprimands and punishments 
available to the board, the authority to 
promulgate rules governing fines, the 
time length for an investigation, and the 
requirement of recordkeeping.  

 
Title 7 Elections, Chapter 5 Election 
Procedure Generally.

Subchapter 1 General Provisions

7-5-101: Precinct boundaries and polling 
sites – Establishment and alteration.

[-2003] The language “this subsection 
does not apply to runoff elections” was 
removed.

[+2003] The county board may choose 
to allow only early and absentee voting 
for a school election and not open polling 
sites on a school election day if there is 
no more than one candidate for school 
district director and there are no other 
ballot issues submitted.

7-5-102: Time of general election.
[-2005] Removed from this section 

was language referring to the time of 
election for the Justices of the Supreme 
Court and judges from the Court of 
Appeals, chancery, and circuit courts, and 
for elective officers whose office is created 
by the General Assembly. 

7-5-103: Time of special elections.
[+2003] The time of special election 

tie vote runoffs is designated to occur “on 
the second Tuesday of any month,” no 
earlier than 30 days after a proclamation 
is issued.

[+2005] If a special election is held in 
months when a presidential preferential 
election, preferential primary election, 
general primary election, or general 
election is scheduled, the special election 
will be held on the same date, and the 
issues will be included on the ballot of 
each political party, but a separate ballot 
containing the issues must be made 
available to voters who request it. A voter 
is not required to vote in the primary in 
order to vote in the special election. Special 
elections scheduled to occur when the 
second Tuesday is a legal holiday shall be 
held on the third Tuesday of the month. 

7-5-104: Election expenses – Allocation.
[+2005] Each county must pay 

expenses for special elections for 
congressional, state, district, county, and 
township offices, except for the expense 
of party primary elections. The city or 
incorporated town must pay expenses for 
special elections for municipal offices. The 
county must pay special election expenses 
for referring a question or measure to 
the voters of the county, and the city 
or incorporated town must pay special 
election expenses for referring a question 
or measure to the voters of the city. 

ARKANSAS LAW NOTES 2006

48



7-5-106: Runoff elections for county and 
municipal officers.

[+2003] The language was changed 
for clarification to say that when a tie 
occurs, the two candidates’ names shall 
be placed on the “runoff general election” 
ballot.

Subchapter 2 Preelection Proceedings

7-5-201: Voter qualification.
[+2003] First time voters who 

registered by mail must present a current 
and valid photo ID or copy of a current 
utility bill, bank statement, government 
check, paycheck, or other government 
document that shows the name and 
address of the voter when voting in person 
or submit with the ballot a copy of one of 
the above mentioned items when voting by 
mail. If a person registers to vote by mail 
and submits one of the mentioned forms of 
ID, a driver’s license number, or at least 
the last four digits of the person’s social 
security number to which an election 
official can match the license or social 
security number to a state identification 
record bearing the person’s information, 
the first time voter requirement does not 
apply.

[+2005] A person receiving an 
absentee ballot may elect to vote early or 
on election day at their polling site using 
a provisional ballot. 

7-5-202: Public notice of elections.
[+2003] Language clarification 

regarding notice of the date of an election 
and the hours for voting. Each polling 
site must have the following information, 
provided by the Secretary of State, posted 
while open: the public notice, a sample 

version of the ballot, instructions on how 
to vote, and general information on voting 
rights and prohibitions on acts of fraud.

[+2005] Included in the public 
notice must be the time and location of 
the opening, processing, canvassing, and 
counting of absentee ballots. Public notice 
must be given “at least” ten days before 
the holding of the general primary, general 
runoff, or special election. 

7-5-203: Certification of candidate lists.
[+2005] The clerk of each county 

must certify a full list of all candidates 
to be voted for in the county at least fifty 
days before the general election. 

7-5-205: Write-in candidates’ votes – 
When counted.

[2003] Formerly, a candidate had no 
later than sixty days before the general 
election to provide notification of intent to 
be a write-in candidate; this was changed 
to no later than 90 days. Also, notification 
must be “no earlier than noon on the third 
Tuesday in March.”

7-5-206: Publication requirements.
[2005] Sample ballots are altered by 

the stamp “Sample,” with other methods 
of alteration being eliminated.

7-5-208: Paper ballots – Form [Effective 
January 1, 2006].

[+2005] Instructions are now required 
under the ballot heading that inform the 
voter of the effect of casting multiple 
votes and how to correct the ballot or get 
a replacement before it is cast. Besides a 
square, the ballots may now have a circle 
or other method for marking a vote.
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Subchapter 3 Conduct of Elections

7-5-301: Acquisition, use, and cost of 
voting systems [Effective January 1, 
2006].

[+2005] The former language, 
requiring the election officials to inspect 
the election supplies before opening the 
polls, was moved to § 7-5-302. The new 
language covers how votes are counted, 
the requirement of paper audit trails for 
electronic voting machines, the process of 
purchasing voting machines, associated 
costs, and requirements of the seller and 
machine, operation costs, and care of the 
machines.

7-5-302: Inspection of supplies and post-
ing of documents [Effective January 1, 
2006].

[+2005] Title change. Language 
requiring the election officials to inspect 
the election supplies before opening the 
polls was moved to this section from 
the old § 7-5-301. Election officials must 
conspicuously post instructions for voting 
on the voting machine.

7-5-305: Requirements.
[2003] The type of ID that a voter 

must show before voting has changed 
from a laundry list to two types: a current 
and valid photo ID or a copy of a current 
utility bill, bank statement, government 
check, paycheck, or other government 
document showing the name and address 
of the voter.

[+2003] First time voters registering 
by mail can cast a provisional ballot if 
they cannot present an ID at the time of 
voting. Procedures for assisting voters 
with disabilities are referenced for the 
election official to follow.

[+2005] If a voter’s address is not 
within the precinct, the election official 
will instruct the voter to go to the polling 

site for his/her precinct. A voter may cast 
a provisional ballot if he/she received an 
absentee ballot according to the voter 
registration list.

7-5-306: Procedure when voter’s name 
is not on the precinct voter registration 
list.

[2003] Language regarding the use 
of challenged ballots was removed and 
replaced, such that a voter who is not on 
the precinct voter registration list but 
who insists that he or she is in the correct 
precinct may cast a provisional ballot so 
long as the voter signs an affirmation that 
they are registered in the jurisdiction 
in which they are voting, and they are 
eligible to vote. The provisional ballot is 
counted upon verification before election 
certification, and the voter will be informed 
of a phone number to call to determine 
whether their vote was counted.

[2005] Language is clarified without 
affecting application.

7-5-307: Election official’s initials.
[2005] The election official must now 

remove the ballot stub and place the stub 
into the stub box before giving the voter a 
ballot.

7-5-309: Voting procedure.
[2005] The voter no longer removes 

the stub, rather they only deposit their 
ballot in the ballot box.

7-5-310: Privacy – Assistance to voters 
with disabilities [Effective January 1, 
2006].

[+2003] Voters needing assistance 
in completing the ballot due to inability 
to read, write, or other disability, must 
inform election officials and may have two 
officials assist them or a person named by 
the voter. Election officials are to keep a 
list of persons who assist voters.
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[+2005] The title and term disabled 
was changed to voters with “disabilities.” 
Voters will be directed to a voting machine 
equipped for persons with disabilities 
if they wish to cast their ballot without 
assistance or may request assistance with 
a paper ballot or voting machine. 

7-5-311: Voters with disabilities – Special 
procedures.

[-2003] Language stating that a voter 
who requests assistance with reading the 
ballot must have the entire ballot read to 
them unless the voter instructs otherwise 
was removed.

[2005] The title and term disabled 
was changed to voters with “disabilities.”

The State Board of Election 
Commissioners duties have changed 
from promulgating rules to accommodate 
disabled voters to offering to assist local 
election authorities implement Title II of 
the ADA and Title II of the Help America 
Vote Act regarding accessibility for voters 
with disabilities.

The definition of ‘disabled voter’ 
was altered from “the visually impaired 
and persons with physical or mental 
disabilities, but who are legally competent 
to vote in lawful elections in this state” to 
‘disability’ meaning “any physical, mental, 
or sensory impairment.”

The duty to send out copies of this 
section and Pub. L. 98-435 is now the 
State Board of Election Commissioners, 
rather than the Secretary of State.

7-5-312: Challenge of voter’s ballot by 
poll watchers, candidates, or designees.

[2003] Change of terminology from 
‘challenged’ ballot to ‘provisional’ ballot.

[+2003] Clarification of language 
that gives a candidate the right to have 
a person present at a polling site to 
challenge a voter when they present their 

identification or when absentee ballots 
are processed. This section also includes 
the Poll Watcher Authorization Form 
and the rights and responsibilities of a 
poll watcher, which includes the right to 
observe election officials, stand close to 
the voter registration lists, compile lists 
of persons voting, challenge ballots before 
they are issued to the voter, be present 
at the counting of votes, but they must 
not speak to voters, go within six feet of 
a voting machine or booth, or campaign 
within 100 feet of the polling site. 

[-2005] Removed language that a 
voter separates the ballot stub from the 
ballot.

7-5-315: Counting ballots at the polling 
site.

[+2003] Votes cast as a result of a 
court order requiring a poll to stay open 
are considered provisional.

7-5-316: Presence of candidate – 
Designation of representatives.

[+2003] Counting of ballots is now 
open to the public to ensure fair and 
accurate counts.

7-5-317: Processing and delivery of 
election materials.

[-2005] The requirement of posting 
a copy of the certificate of election results 
in a conspicuous place outside the polling 
site was removed.

7-5-319: Recount [Effective January 1, 
2006].

[+2003] The county board of election 
commissioners shall notify any candidates, 
within 48 hours of receiving a recount 
petition, whose election could be affected 
as a result of a recount. 

[+2005] The candidate requesting 
a recount will receive a copy of the test 
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results on the electronic vote tabulating 
devices. The paper audit trail will serve 
as the ballot for recounting electronic 
voting.

Subchapter 4 Absentee Voting

7-5-401: Duties of county clerk.
[2005] Language clarified with no 

effect on application.

7-5-403: Applications for ballots.
[2003] A change in this section allows 

citizens who are temporarily residing 
outside the U.S. to receive absentee ballots 
through the next two regularly scheduled 
general elections for federal office rather 
than the time frame of one calendar year.

7-5-405: Application form.
[2003] Change of the application 

form, to be prescribed by the Secretary of 
State, for absentee ballots and addition 
of procedure for prescribing separate 
absentee ballot application forms.

[2005] Language changed with no 
effect on application. 

7-5-406: Members of uniformed services 
and merchant marine and citizens 
residing outside the United States.

[2003] Change from reference to 
using the Overseas Citizens Voting 
Rights Act of 1975 to the Uniformed and 
Overseas Citizens Absentee Voting Act or 
the Federal Write-In Absentee Ballot.

[+2003] This provision allows a state 
or county to participate in the Federal 
Voting Assistance Program’s pilot 
project allowing overseas voters to vote 
electronically, if funds are available.

[+2005] Active duty military 
employees overseas shall have a special 
absentee ballot for each preferential 
primary and general election; the ballot 

will list all contested offices and will be 
counted in runoffs by allowing the voter to 
rank the candidates.

7-5-409: Materials furnished to qualified 
voters.

[-2003] Removed language regarding 
the placement of ballots in the Return 
Envelope.

[2003] Reorganization of language 
and addition of requirement to put a copy 
of the voter’s identification in the Return 
Envelopment if the voter registered to 
vote for the first time by mail, with the 
ballot stub, completed voter statement, 
and the ballot-only envelope containing 
the marked ballot. The word “relative” 
was converted to “administrator.” The 
limit of absentee ballots sent to the same 
address or given to a designated bearer 
has dropped from five to two.

[2005] The ballot stub is now removed 
by the clerk before sending the ballot to 
the voter. The county clerk will mark on 
the precinct voter registration list that 
an absentee ballot is received when an 
individual is delivered an absentee ballot.

7-5-411: Methods of voting absentee.
[-2003] Removed references to mailing 

absentee ballots back to the county clerk 
by the voter or administrator only, such 
that the vote will now be counted so long 
as it is received by 7:30 p.m. on election 
day no matter who returns it.

[2003] Bulk mailing of residents’ 
ballots is now allowed by an administrative 
head of a residential facility. A maximum 
of two, down from five, absentee ballots 
can be delivered to the clerk’s office by one 
person.

[+2005] A person issued an absentee 
ballot may elect to vote early or on election 
day using a provisional ballot.
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7-5-412: Marking and return of ballots 
– Delivery of mailed ballots.

[2003] Change of language for sealing 
ballots in envelope.

[+2003] Addition of language requiring 
first time voters who registered by mail to 
place identification in the envelope, and 
addition of language for exceptions to this 
requirement. The option of casting an 
absentee ballot, which will be considered 
provisional, without identification, is now 
available.

[2005] The ballot stub is now handled 
by the county clerk instead of the voter.

7-5-413: Voting machines – Related duties 
[Effective January 1, 2006].

[2005] Discretionary use of voting 
machines was eliminated. Now, a voting 
machine equipped to accommodate 
persons with disabilities must be available 
for early voting. The clerk is responsible 
for securing the machine against further 
voting when the voting period ends. 

7-5-414: Appointment of special 
election officials – Qualifications – 
Compensation.

[+2005] Removed reference to election 
officials at special elections receiving 
the same compensation as those officials 
serving at regular voting precincts.

7-5-416: Counting of absentee ballots.
[-2003] Removed references to an 

outer envelope for absentee ballots and 
removed procedures for handling ballot 
stubs of absentee voters.

[+2003] First time voters need to 
present identification, which is not subject 
to public inspection except as part of a 
judicial proceeding to contest the election. 
The counting of absentee ballots is open 

to the public. The contents of absentee 
ballots must be verified before being read 
aloud by an election official; if the ballots 
were not properly placed in the envelopes, 
a second election official opens the inner 
envelope to verify the contents before the 
ballot is placed in the proper envelope then 
read aloud. The absentee voter failing to 
return all required materials will have 
his/her envelopes marked as provisional. 
Submission of absentee materials in the 
wrong envelopes is not grounds for a 
challenge to the ballot. 

[2005] The county board must provide 
public notice, not limited to the location of 
the county clerk’s office, of the time and 
location of absentee ballot counting. 

When an absentee ballot application 
and voter’s statement do not match in name, 
address, date of birth, and signature, the 
ballot, formerly labeled provisional, will 
not be counted. First-time voters failing 
to present identification will have their 
ballot marked provisional. References to 
ballot stubs are removed.

[+2005] “Special runoff ballots” 
for absentee voters are counted by the 
election official reading the number 
(used to indicate the voter’s preferential 
order of the candidates should a runoff be 
necessary) located next to the names of 
the candidates.

7-5-417: Challenge of absentee votes.
[2003] The candidate’s “representa-

tive” has changed to “qualified poll watch-
er,” who may be present to challenge an 
absentee vote. 

[2005] The term “challenged” voter 
was changed to “provisional” voter. 
References to a ballot stub were removed.
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7-5-418: Early voting.
[2003] This act altered the time 

in which a person may vote early in a 
preferential primary, general primary or 
general election; for all other elections, 
early voting is available during regular 
hours of the county clerk’s office. The 
board may hold early voting at additional 
polling sites at their discretion, without 
the limitation that the county must have 
a population of 150,000 persons or more. 

[+2005] The county clerk may hold 
early voting at a convenient polling site, 
rather than the county clerk’s office. 
Ballots and election materials located at 
additional polling sites where early voting 
is conducted are to be secured at the 
county courthouse, or location determined 
by the county board, after the poll closes 
for the day. Early voting time for voting in 
a preferential primary, general primary, 
general election, or general run-off election 
was altered. 

Subchapter 5 Voting Machines 

Repealed 7-5-501: Acquisition – Places of 
installation [Repealed effective January 
1, 2006]. 

7-5-503: Examination and approval of 
machines by State Board of Election 
Commissioners [Effective January 1, 
2006].

[2005] Selection of voting machines is 
made by the Secretary of State. Reference 
to the voting machine being examined at 
the State Capitol Building is removed.

7-5-504: Machine specifications [Effective 
January 1, 2006].

[+2005] The voting machine must 
allow a voter to verify and/or change the 
votes selected privately before a ballot is 
cast, provide a voter-verified paper audit 

trail, and notify a voter when they have 
selected more than one candidate for office 
and provide a means to correct that error. 
The machine must be inaccessible after 
the polls close. It must have a partition 
to allow for secrecy in voting and allow 
voters with disabilities to vote unassisted. 
It must be qualified by the National 
Association of State Election Directors 
(or other authorized agency), the State 
Board of Election Commissioners, and the 
Secretary of State. 

[-2005] The following language was 
removed: the ability to lock out candidate 
counters and unused vote indicators; 
requirement of having a mechanical 
model illustrating the manner of voting 
on the machine displayed; machine 
lighting requirements; requirement that 
the machine can be manually operated; 
requirement that the construction of 
frames for ballot labels have protection 
devices, and, the requirement that the 
machine be able to produce a proof sheet 
for machine setup.

Repealed 7-5-505: Guarantee and super-
visory personnel required  [Repealed ef-
fective January 1, 2006].

Repealed 7-5-506: Purchase by sealed 
bid – Uniformity of machines [Repealed 
effective January 1, 2006].

7-5-507: Demonstration – Assistance in 
operating machine [Effective January 1, 
2006].

[-2005] Removed language: reference 
to cost of shipping the voting machine 
being borne by the manufacturer and the 
county board having complete control and 
supervision of machines at all elections. 
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Repealed 7-5-508: Custody and use of 
machines – Costs [Repealed January 1, 
2006].

7-5-509: Machines used for demonstration 
[Effective January 1, 2006].

[2005] Change in language not 
affecting application.

Repealed 7-5-511: Ballot label – Definition 
– Form – Contents [Repealed effective 
January 1, 2006].

7-5-512: Certification of ballot styles 
– Equipment furnished to polling sites 
[Effective January 1, 2006].

[2005] Change of term “label” to 
“ballot styles.” Eliminated reference 
to tabulation blanks and envelopes for 
holding machine keys. 

[+2005] The county board shall 
supply precincts with clear instructions 
illustrating to voters the manner of voting 
on the machines.

7-5-513: Machine breakdown – Delivery 
of ballot materials [Effective January 1, 
2006].

[2005] Replacement voting machines 
or other equipment required by law for 
voting must be available on election day. 

7-5-515: Preparation of machines for 
election [Effective January 1, 2006].

[+2005] Machines will be tested at 
least five days prior to an election to ensure 
a correct count of votes. Public notice of 
the testing will be given at least 48 hours 
prior to the testing by publication in one or 
more local newspapers, and the testing is 
open to the public, political parties, media, 
and candidates. Other testing procedures 
are detailed. 

7-5-517: Securing machines – Certification 
[Effective January 1, 2006].

[2005] Change of title and terminology 
with no effect on application. 

7-5-518: Machines inactivated until polls 
open – Adjustment of counters [Effective 
January 1, 2006]. 

[2005] Change of title and terminology. 
If the voting machine counters are not 
at zero, the county board of election 
commissioners shall adjust them to 
zero; reference to this adjustment being 
impractical was removed. A printout from 
each machine with the counters at zero 
will be filed with election returns. 

Repealed 7-5-519: Unlocking machine 
for vote – Custody of keys [Repealed 
effective January 1, 2006].

7-5-520: Instructions for voters using 
voting machines [Effective January 1, 
2006].

[2005] A mechanical demonstrator 
model that voters are given an opportunity 
to operate is no longer available. In its 
place, voters will be instructed on use 
of the voting machine before voting and 
can view the sample ballot to familiarize 
themselves with the questions, offices, 
and candidates. 

7-5-521: Arrangement of polling place 
[Effective January 1, 2006].
 [2005] Change of language not affecting 
application.

7-5-522: Voting procedure [Effective 
January 1, 2006].

[+2005] The election official will 
ensure each voter has the proper ballot 
on the machine, and if a voter leaves the 
voting machine, he or she may return to 
complete the voting process.
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[-2005] The limitation of a voter 
being in the booth no longer than five 
minutes when voters are waiting in line 
was removed. 

7-5-523: Assistance to voters with 
disabilities [Effective January 1, 2006].

[2003] Details were added on how 
election officials or a person named by 
the voter can assist a person who needs 
help with voting. Election officials must 
maintain a list of persons assisting 
voters.

[2005] Title change. 
[-2005] A voter who is being assisted is 

not limited to being at the voting machine 
no longer than five minutes.

[+2005] Voters with disabilities 
may vote without assistance and shall be 
provided with an audio or other device to 
assist them in casting a secret ballot. 

7-5-525: Write-in votes [Effective 
January 1, 2006].

[2005] Change of title and language 
to reflect the use of voting machines: 
“ballots” are now “votes” and “irregular” 
is “write-in.” Clarification that a write-
in vote must be in the correct location on 
the ballot, or the vote for that candidate 
is void rather than the entire ballot being 
void.

[+2005] Voting machines must be 
programmed to allow for write-in voting.

7-5-526: Closing of polls – Securing 
machines – Election officials’ certificate 
[Effective January 1, 2006].

[2005] Change in title and terminology 
with no effect on application.

7-5-527: Exposure of count – Verification 
– Return record – Official signatures 
[Effective January 1, 2006].

[2005] There has been a slight change 
in title, and the election official no longer 
has to announce the vote counts indicated 

on the voting machine, but the count from 
each voting machine should be available for 
public view. The procedure for returning 
vote counts has changed to accommodate a 
voting machine’s activation pack or other 
device used to collect votes; the packs 
from each machine and all certified return 
records are sealed, delivered to the county 
board, and a receipt is given.

7-5-529: Tabulation of returns [Effective 
January 1, 2006].

[2005] Reference to locking the voting 
machines and keys is eliminated. The 
county board will collect the activation 
packs from each voting machine and 
compile countywide totals to verify they 
match electronically derived totals before 
certification occurs.

7-5-530: Machines released to officials 
– Impounding upon election contest or 
recount [Effective January 1, 2006].

[+2005] An audit log from each 
machine, which can be impounded by a 
judge if there is an election contest (thus 
alleviating the burden of impounding the 
machine) must be produced by the county 
board.

7-5-531: Retention of audit data – 
Machines to remain secured until results 
are certified except on court order 
[Effective January 1, 2006].

[+2005] Audit logs and voter verified 
paper audit trails are to be secured for two 
years. Voting machines are to be secured 
for at least three days after an election, 
unless otherwise ordered by a court. After 
election certification, the machines are 
cleared. 

7-5-532: Direct electronic voting 
machines.

[+2005] Newly purchased voting 
machines must have a voter-verified paper 
audit trail, which must meet the following 
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conditions: the audit trail is to be verified 
by the voter before the casting of their 
ballot; the audit trail is not retained by 
the voter; the audit trail shall not contain 
information on the voter; the paper used 
should be sturdy, clean, and resistant to 
degradation, and; the audit trail should 
be readable in a manner that makes 
the voter’s ballot choices obvious. Direct 
recording electronic voting machines in 
use during the 2004 general election are 
not required to have a voter-verified paper 
audit trail.  

Definitions:
(a)(1)  “Direct electronic voting 

machine” means a voting machine that:

2.  Records votes by means 
of a ballot display provided with me-
chanical or electro-optical components 
that may be actuated by the voter;

4. Processes the data by 
means of a computer program;

6.   Records voting data and 
ballot imaged in internal or external 
memory components; and 

8.  Produces a tabulation 
of the voting data stored in a removable 
memory component and in printed copy; 
and

(2)  “Voter-verified paper audit 
trail” means a contemporaneous paper 
record of a ballot printed for the voter to 
confirm his or her votes before the voter 
casts his or her ballot.

Subchapter 6 Electronic Voting

7-5-601: Purpose [Effective January 1, 
2006].

[2005] Change in language, to 
accommodate electronic voting machines, 
not affecting application.

7-5-603: Penalty [Effective January 1, 
2006].

[2005] Change in language, to 
accommodate electronic voting machines, 
not affecting application.

7-5-604: Authorization – Election laws 
applicable [Effective January 1, 2006].

[+2005] Voting systems, including 
electronic vote tabulating devices, shall 
permit the voter to privately verify the 
votes before they are cast, allow the voter 
to make changes before casting, notify 
the voter if they have selected more than 
one candidate for an office, reject ballots 
containing over-votes, permit the voter 
to vote on all issues and offices to which 
he/she is legally entitled to vote, permit 
party or split ticket voting, permit party 
or split ticket voting, and generate a 
printed record that verifies the tabulating 
elements at the beginning and ending of 
its operation. The county board of election 
commissioners shall educate voters on the 
effect of casting multiple votes and how to 
correct the ballot. 

Repealed 7-5-605: Adoption by ordinance 
– Costs [Repealed effective January 1, 
2006].

[-2005] Electronic voting systems may 
be acquired and used in any election in a 
municipality or county, which shall bear 
costs, upon the adoption of an ordinance 
by the governing body.

7-5-606: Approval of equipment – 
Specifications [Effective January 1, 
2006].

[2005]  Persons wishing to exhibit 
marking devices and electronic vote 
tabulating devices for use in this state 
must file a written application with the 
state board of election commissioners 
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rather than the Secretary of State; the 
specification requirements of these devices 
was moved to § 7-5-604. The timeframe 
for state board meetings and details on 
the review process were removed.

[+2005] Approval of a marking device 
or electronic vote tabulating device must 
comport with the Help America Vote Act.

7-5-607: Arrangement of polling place 
[Effective January 1, 2006].

[2005] Change in language, to 
accommodate electronic voting machines, 
not affecting application.

7-5-608: Sample ballots [Effective 
January 1, 2006].

[2005] Change in language not 
affecting application.

7-5-609: Spoiled ballots [Effective 
January 1, 2006].

[-2005] Reference to the arrangement 
of voting materials was eliminated. 

7-5-610: Write-in ballots [Effective 
January 1, 2006].

[2005] The opportunity to write in a 
candidate will be available on the ballot, 
not a separate ballot. 

7-5-611: Preparation of electronic vote 
tabulating devices – Test- Disposition of 
voting materials [Effective January 1, 
2006].

[2005] Change of language to reflect 
the use of electronic vote tabulating 
devices, which must be tested at least five 
days before an election, rather than within 
five days prior to an election. A test is no 
longer required before and after the official 
vote count, but the accuracy of the voting 
system will be measured and a printout 

will be generated before an election to 
verify that no votes are yet recorded.

7-5-613: Counting ballots and write-in 
votes [Effective January 1, 2006].

[2005] Change of language reflects 
the use of electronic vote tabulating 
devices, which includes the elimination of 
the use of vote cards. 

7-5-614: Locations for vote tabulation – 
Procedures [Effective January 1, 2006].

[2005] Change of language reflects the 
use of electronic vote tabulating devices, 
but provisional and absentee ballots are 
processed and counted at the courthouse, 
not at the polling sites. 

7-5-615: Tabulation of votes – Defective 
vote cards – Certification of returns 
[Effective January 1, 2006].

[+2003] A political party or 
representative may be present during the 
counting of votes.

[2005] Change of language reflects the 
use of electronic vote tabulating devices.

Subchapter 7 Returns and Canvass

7-5-701: Declaration of results – 
Certification, delivery, and custody of 
returns.

[2003] The county clerk shall 
transmit preliminary election results to 
the Secretary of State via the Internet 
website interface provided by the Secretary 
of State, and if this is not possible, via 
facsimile.

[+2005] If the county board fails to 
deposit certified copies of abstracts of the 
election returns within 48 hours to fifteen 
days after an election in the nearest post 
office, the Secretary of State shall file a 
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complaint with the State Board of Election 
Commissioners. A certificate of election 
shall be delivered by the county board to 
the person having the highest number 
of votes within nineteen days after an 
election, rather than fourteen days.

7-5-702: Preservation of ballots, stubs, 
and certificates. [Effective January 1, 
2006].

[+2005] Ballots shall be stored 
in, specifically, a sealed container and 
secured in the county courthouse or other 
storage facility. Thirty days after election 
certification or thirty days following the 
final judicial resolution of an election 
contest, ballot stubs and unmarked ballots 
may be destroyed.

7-5-707: Vote certification – Report.
[+2003] Certified results for each 

polling place are transmitted to the 
Secretary of State through the supplied 
Internet website interface, or if this is not 
possible, via facsimile. 

[+2005] The number of over-votes 
and under-votes will also be reported to 
the Secretary of State. The county board 
of election commissioners no longer 
reports the name of each provisional 
voter, whether that individual’s vote was 
counted, or the explanation as to why it 
was not counted.

Title 7 Elections, Chapter 6 Campaign 
Practices.

Subchapter 1 General Provisions

7-6-102: Political practices pledge – 
Penalty for falsification.

[2003] Independent candidates for 
municipal office must file their political 
practices pledges at least 90 days before an 
election, as opposed to the old timeframe 
of at least 60 days. 

[+2005] Nonpartisan judicial 
candidates must file the political practices 
pledge when paying filing fees or when 
filing by petition.

7-6-103: Campaign participation by 
judges – Penalty.

[2005] Change of language eliminating 
municipal and chancery court and adding 
district court and Court of Appeals judges 
to the list of judges who cannot lawfully 
campaign for a candidate for office, other 
than for their own campaign.

7-6-105: Use of sound equipment – Penalty 
for interference.

[2005] Fines and punishments are no 
longer detailed; punishment for persons 
who violate the rights granted in this 
section are now encompassed under a 
Class B misdemeanor.

Subchapter 2 Campaign Financing

7-6-201: Definitions.
[-2005] The definition for “small donor 

political action committee” was removed.
[+2005] Included in the definition of 

“approved political action committee” are 
persons who receive money to contribute 
to ballot question committees, legislative 
question committees, political parties, 
county political party committees, or other 
political action committees. Registration 
as an approved political action committee 
is pursuant to § 7-6-215, rather than 
the specified registration time of four 
continuous months prior to contributing. 
The term “person” now includes county 
political party committees and legislative 
caucus committees.
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New Definitions:
(6) “County political party committee” 

means a person that: 
(A) Is organized at the county level 

for the purpose of supporting its affiliate 
party and making contributions;

(B) Is recognized by an organized 
political party, as defined in § 7-1-101, as 
being affiliated with that political party;

(C) Receives contributions from 
one or more persons in order to make 
contributions to candidates, ballot 
question committees, legislative question 
committees, political parties, political 
action committees, or other county political 
party committees;

(D) Does not accept any 
contribution or cumulative contributions 
in excess of five thousand dollars from any 
person in any calendar year; and 

(E) Registers pursuant to § 7-6-
226 prior to making contributions.

(13) (A) “Legislative caucus 
committee” means a person that is 
composed exclusively of members of the 
General Assembly, that elects or appoints 
officers and recognizes identified legislators 
as members of the organization, and that 
exists for research and other support of 
policy development and interests that the 
membership hold in common.

 (B) “Legislative caucus 
committee” includes, but is not limited 
to, a political party caucus of the General 
Assembly, the Senate, or the House of 
Representatives.

(C) An organization whose only 
nonlegislator members are the Lieutenant 
Governor or the Governor is a “legislative 
caucus committee” for the purposes of this 
subchapter. 

7-6-202: Penalties.
[2005] The fine and imprisonment 

schedule was changed to a person being 
guilty of a Class A misdemeanor for acting 
or offering to act as a debt adjustor. 

7-6-203: Contributions – Limitations 
– Acceptance or solicitation – Use as 
personal income – Disposition.

[2003] Clarification of language not 
affecting application.

[+2005] Unopposed candidates for 
nonpartisan judicial office may file an 
affidavit declaring not to solicit further 
campaign contributions after the deadlines 
have passed to declare as a filing fee 
candidate, petition candidate, or write-in 
candidate under § 7-10-103.

Carryover funds may be retained not 
more than ten years after the last day that 
the person held office or the last election 
in which he or she was a candidate.

[2005] Giving or receiving 
contributions in excess of two thousand 
dollars, formerly one thousand, is 
unlawful.

7-6-208: Reports of contributions – 
Candidates for school district, township, 
or municipal office.

[+2003] The county clerk can now 
notify a candidate in person of a filing 
deadline, as well as by mail; if notice is sent 
by mail, the notice shall be postmarked 
within fourteen days after the deadline 
for filing for office.

7-6-209: Reports of contributions – 
Candidates for county office.

[+2003] The county clerk can now 
notify a candidate in person of a filing 
deadline, as well as by mail; if notice is sent 
by mail, the notice shall be postmarked 
within fourteen days after the deadline 
for filing for office.
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7-6-215: Registration and reporting by 
approved political action committees.

[+2005] The committee must appoint 
a treasurer who is a qualified elector for 
the state and who must sign a written 
acceptance of appointment. No contribution 
or expenditure can be made by a committee 
that has not registered or has a treasurer. 
Out-of-state committees must comply 
with the requirements of this section and 
establish an account in a depository within 
this state if the committee contributes 
more than five hundred dollars in a 
calendar year. The registration form must 
contain the full name and address of the 
financial institution that the committee 
designates as its depository. Political 
action committees must timely file a 
quarterly report with the Secretary of 
State, by delivering it by hand or mail so 
long as the postmark indicates that it was 
received by the post office on the date the 
report is due; a facsimile will be accepted 
if the original is received within ten days 
of the facsimile; the report may also be 
filed in an electronic format approved by 
the Arkansas Ethics Commission.

[-2005] Reference to small donor 
political action committees was removed.

7-6-217: Creation of Arkansas Ethics 
Commission.

[+2003] The Arkansas Ethics 
Commission may file suit pursuant to 
§ 16-17-706, formerly the Small Claims 
Procedure Act (§ 16-17-706), to obtain 
a judgment for the amount of any fine 
imposed or to enforce an order of the 
commission requiring the filing or 
amendment of a disclosure form.

7-6-218: Citizen complaints.
[+2003] The commission may now 

order the respondent to file or amend 
a statutorily required disclosure form. 

Tolling of the time for the commission to 
complete an investigation occurs when 
there is a civil action, civil appeal, or other 
judicial proceeding involving matters 
being investigated.

7-6-220: Reporting of independent ex-
penditures.

[+2005] A report must be filed when 
independent expenditures exceed five 
hundred dollars “in a calendar year.”

7-6-222: Tax credits for certain individual 
political contributions.

[2003] Credits for contributions made 
prior to April 15, rather than May, may be 
applied to the return filed for the previous 
taxable year.

7-6-223: Reports of contributions by 
political parties.

[2003] Organized political parties 
no longer file an annual report of 
contributors; they now file a quarterly 
report, within fifteen days after the end 
of each calendar quarter, which will 
include the total amount of contributions 
received during the preceding quarter, 
an itemization with information on each 
contributor giving more than fifty dollars 
in the preceding quarter, the total money 
disbursed during the quarter, and the 
amount of disbursement to each person 
that exceeds one hundred dollars.

7-6-226: Registration and reporting by 
county political party committees.

[+2005] This section was added in 
2005. County political party committees 
must register on the Secretary of State’s 
forms within fifteen days after accepting 
contributions that exceed five thousand 
dollars in a calendar year. Registration 
must be renewed annually by January 15, 
unless the committee no longer exists. The 
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committee must keep records for four years 
of the name, address, place of employment, 
and amount of contribution of each person 
contributing and each person receiving 
money from the committee. The committee 
must appoint a treasurer who is a qualified 
elector for the state and who must sign a 
written acceptance of appointment. No 
contribution or expenditure can be made 
by a committee that has not registered or 
has a treasurer. Out-of-state committees 
must comply with the requirements of 
this section and establish an account 
in a depository within this state if the 
committee contributes more than five 
hundred dollars in a calendar year. 
The registration form must contain the 
full name and address of the financial 
institution that the committee designates 
as its depository.

The committee must file a quarterly 
report, within fifteen days after the end 
of each calendar quarter, which will 
include the total amount of contributions 
received during the preceding quarter, 
an itemization with information on each 
contributor giving more than fifty dollars 
in the preceding quarter, and the total 
money disbursed during the quarter, 
and the amount of disbursement to each 
person that exceeds one hundred dollars. 
The committee must timely file a quarterly 
report, with the Secretary of State, by 
delivering it by hand or mail so long as the 
postmark indicates that it was received 
by the post office on the date the report 
is due; a facsimile will be accepted if the 
original is received by within ten days of 
the facsimile; the report may also be filed 
in an electronic format approved by the 
Arkansas Ethics Commission.

Title 7 Elections, Chapter 7 Nominations 
and Primary Elections.

Subchapter 1 Methods of Nomination

7-7-103: Filing as an independent – 
Petitions – Disqualification.

[-2003] Reference to a nominating 
petition was removed. 

[+2003] Signatures in excess of two 
thousand are not required for a district, 
county, or township office petition. Any 
person filing as an independent must state 
the name and title the candidate proposes 
to appear on the ballot.

[2005] Clarification of language not 
affecting application.

7-7-104: Vacancy in nomination – 
Alternative methods for filling – Tie 
vote.

[2005] Special elections shall occur 
no earlier than thirty days nor later than 
sixty, formerly no later than forty-five, 
days after the filing deadline. 

[+2005] Special elections are 
generally held on the second Tuesday of 
any month; if held in months in which a 
presidential preferential primary election, 
preferential primary election, general 
primary election, or general election is 
scheduled, the special election will be held 
on that same day. If the special election is 
scheduled during a legal holiday, it will be 
rescheduled for the third Tuesday of the 
month.

7-7-105: Filling vacancies in certain 
offices – Special primary elections.

[2005] Special primary elections shall 
occur no earlier than thirty days nor later 
than sixty, formerly no later than forty-
five, days after the filing deadline. 
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[+2005] Special primary elections are 
generally held on the second Tuesday of 
any month; if held in months in which a 
presidential preferential primary election, 
preferential primary election, general 
primary election, or general election is 
scheduled, the special primary election 
will be held on the same day. If the special 
primary election is scheduled during a 
legal holiday, it will be rescheduled for the 
third Tuesday of the month.

Subchapter 2 Primary Elections 
Generally

7-7-202: Preferential and general 
primaries – When required – Common 
polling places.

[+2005] “Common polling places” 
was added to the title, as well as the 
requirement that the county board of 
election commissioners will establish 
common polling places for the joint conduct 
of the primary elections of all political 
parties.

7-7-203: Dates.
[-2003] Removed language regarding 

the county board waiting to canvass and 
certify election results when absentee 
votes are sufficient to affect the election, 
thus the county board must convene no 
later than the tenth day after a primary 
election to certify the results.

[+2003] Party certificates and political 
practice pledges for primary elections are 
filed with the county clerk or Secretary of 
State during regular office hours beginning 
at noon on the third Tuesday in March 
and ending at noon on the fourteenth day 
thereafter before the preferential primary 
election; candidates failing to timely file 
will not appear on the ballot.  

7-7-205: Petition requirements for new 
political parties.

[2003] Change in language such that 
a new party petition filing will not be 
accepted if it is not prima facie sufficient 
at the time of filing.

[+2003] Nominated candidates 
must file a political practice pledge with 
the Secretary of State or county clerk no 
later than sixty days before the general 
election.

Subchapter 3 Conduct of Primary

7-7-301: Party pledges and party filing 
fees.

[+2003] The county clerk does not 
accept political practice pledge filings 
from candidates for county, township, 
or partisan municipal office, unless the 
candidate first files a party certificate; 
likewise, the Secretary of State will not 
accept pledge filings for a state or district 
office without a party certificate filing. 

[-2003] Formerly, the political 
practices pledge was not accepted without 
the candidate first furnishing written 
evidence of payment of party filing fees 
and filing of party pledges.

7-7-304: Names to be included on ballots 
– Withdrawal – Unopposed candidates 
– Position.

[2003] A candidate’s name shall be 
printed on the ballot at the preferential 
primary election if he or she qualifies for 
a primary election of a political party; 
formerly, two or more persons had to be 
in contention before names were printed 
on the ballot, and if only one candidate 
qualified for the office or position, that 
person was certified as if they had been 
voted on. 
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7-7-305: Printing of ballots – Form.
[+2003] If the political practices 

pledge is not filed by the filing deadline, 
then the names and titles that appear on 
the party certificate shall be reviewed for 
printing on the ballots.

7-7-306: Partisan and nonpartisan jud-
icial general ballots only.

[+2005] Nonpartisan judicial office 
candidates for a general election are 
furnished on a separate ballot for each 
political party. 

7-7-308: Determination of right to vote 
– Precinct registration lists.

[2005] The term ‘challenged’ vote 
was changed to ‘provisional’ vote. A list of 
voters casting provisional ballots will be 
kept by election officials.

7-7-310: Filing and preservation of 
returns, ballots, and other documents.

[2005] Change of language not 
affecting application.

Title 7 Elections, Chapter 8 Federal 
Elections.

Subchapter 1 General Provisions

7-8-102: Filling Senate vacancies.
[+2005] Addition of language 

detailing when special elections to fill 
Senate vacancies will occur and how the 
issue will be presented on the ballot.  

7-8-103: Credentials of Senate 
appointee.

[2005] Change of date not affecting 
application.

Subchapter 2 Selection of Delegates For 
National Convention

7-8-201: Preferential elections required 
– Apportionment of delegates.

[+2005] Change of ‘preferential 
primary election’ to ‘presidential 
preferential primary election.’ Establishes 
guidelines for presidential preferential 
primary elections in the state, to be held 
on the first Tuesday in February of the 
year in which the convention is held. Any 
candidates for the primary must file a 
party certificate with the Secretary of State 
between the first Monday in November 
and the fourteenth day before the election. 
Each political party sets qualifications for 
the candidates, provides applications for 
candidacy, processes applications, and 
determines the order of candidates on their 
ballot. The cost of the primary is borne 
by the state through the State Board of 
Election Commissioners appropriations. 
The state board conducts the primaries, 
while each county board conducts the 
elections within its county. The state 
board has authority to adopt rules for the 
administration of the elections, and the 
state board may withhold reimbursement 
of funds to counties for failure to comply 
with the state board’s rules; procedures 
not addressed in this section are governed 
by general election laws of the state, and 
party rules govern where procedures are 
not addressed by the general election 
laws.

7-8-204: Rules for selection of delegates 
and alternates.

[+2005] Change of ‘preferential 
primary election’ to ‘presidential 
preferential primary election.’
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Subchapter 3 Presidential Electors

7-8-302: Election and certification of 
electors – Ballots – Contesting conven-
tions – Vacancy.

[2005] Change of ‘primary election’ 
to ‘presidential preferential primary 
election.’

Title 7 Elections, Chapter 9 Initiatives, 
Referenda, and Constitutional Amend-
ments.

Subchapter 1 Petition and Election 
Procedure

7-9-102: Duties of election officers – 
Penalty for failure to perform.

[2005] Change of term ‘misdemeanor’ 
to ‘violation’ as a penalty.

7-9-104: Form of initiative petition – 
Sufficiency of signatures.

[2005] Change of date and language 
not affecting application. 

7-9-105: Form of referendum petition 
– Sufficiency of signatures.

[2005] Change of language not 
affecting application.

7-9-109: Form of verification – Penalty 
for false statement.

[+2005] Petitions are not disqualified 
due to a clerk, notary, judge, or justice of the 
peace making a clerical or technical error 
when verifying the canvasser’s signatures 
or due to one of the aforementioned persons 
failing to sign his or her name exactly as it 
appears on his or her seal.

7-9-111: Determination of sufficiency of 
petition – Corrections.

[+2005] Addition language details 
when special elections for a municipal 

referendum will occur and how the issue 
will be presented on the ballot. 

7-9-119: Counting, canvass, and return of 
votes – Proclamation of result – Effective 
date.

[2005] An abstract of all votes cast on 
a measure are certified by the county board 
and delivered or postmarked no earlier 
than forty-eight hours and no later than 
fifteen calendar days after the election, 
rather than within fifteen days.

7-9-121: Contest of returns and 
certification.

[-2005] Eliminated reference to 
chancery court. 

Subchapter 4 Disclosure for Matters 
Referred to Voters

7-9-402: Definitions.
[+2003] “Person” includes a public 

servant or governmental body using 
public funds to expressly advocate the 
qualification, disqualification, passage, or 
defeat of any ballot question or the passage 
or defeat of any legislative question.

[+2005] “Disqualification of a ballot 
question” means any action or process, 
legal or otherwise, which seeks to prevent 
a ballot question from being on the ballot 
at an election. The term “disqualification” 
was added to all sections which include 
the term “qualification.”

7-9-404: Filing deadlines.
[2005] A ballot question or legislative 

question committee must file a statement 
of organization with the Arkansas Ethics 
Commission within five days of receiving 
contributions or making expenditures 
over five hundred dollars for the purpose 
of expressly advocating the qualification, 
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passage, or defeat of a ballot or legislative 
question; the former deadline required 
filing within fifteen days after the 
committee has formed.

[+2005] The statement of 
organization should include, if known, the 
date each ballot or legislative question 
shall be presented to a popular vote at an 
election.

The term “disqualification” was 
added to all sections which include the 
term “qualification.”

7-9-405: Contributions and expenditures 
limited.

[+2005] The term “disqualification” 
was added to all sections which include 
the term “qualification.”

7-9-406: Financial Reports – Require-
ment.

[+2003] A public servant or 
governmental body expending public 
funds in excess of five hundred dollars for 
the purpose of expressly advocating the 
qualification, disqualification, passage, or 
defeat of a ballot or legislative question 
shall file with the commission financial 
reports.

[+2005] The term “disqualification” 
was added to all sections which include 
the term “qualification.”

7-9-407: Financial Reports – 
Information.

[+2003] A public servant or 
governmental body must comply with 
the requirements of this section when 
filing a financial report; the requirements 

now include reporting the total amount 
of expenditures made during the period 
covered by the financial report and the 
cumulative amount of that total for each 
ballot or legislative question.

[+2005] A new requirement of the 
financial report is that the name and 
address of each person who contributed a 
nonmoney item, together with a description 
of the item, the date of receipt, and the 
value, not including volunteer service by 
individuals, must be reported.

7-9-415: Scope.
[+2005] This new section states that 

nothing in this subchapter may limit, waive, 
or abrogate the scope of any statutory or 
common law privilege, including, but not 
limited to, the work product doctrine and 
the attorney-client privilege. 

Title 7 Elections, Chapter 10 Nonpartisan 
Election of Judges.

7-10-103: Filing as a candidate.
[+2005] Change in subsection titles 

not affecting application. Political practice 
pledges for nonpartisan judicial candidates 
filing by petition shall be filed at the same 
time as the petition.
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